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Order No IRU~ I.'Zf“ / 2013 CX dated U 02 291 of the Government of
India, passed By Shri D. P. Singh, Joint Secretary to the Government of .India,
under Section 35 EE of the Central Excise Act, 1944

Sublect . . ... i Revision Appilcatin fled under Section 35EE
. of the Central Excise Act, 1944 against orders-

~in-appeal No.. 380-381/VDR-/2010 - dated =

01.12.2010 passed by Commnssuoner of Central ; |
Excise (Appeals), Vadodara.

Applieant : Commissioner of Central Excise, Customs &
Service Tax, \_{adodara_. , i

Respondent S M/s Dhariwal Industries Ltd. , Vadod‘ara. |
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orders-ih-appeal No. 380-381/VDR-1/2010 dated 01.12.2010 passed
by Commissioner of Cenfra{;_E_ix_cgi(Se ‘\;‘(Appea:IS), Vadodara with respect
to orders-in-original passed by Assistant Commissioner, Central
Excise Customs & Service Tax,ﬁ’bi\;iisi'dﬁ"-I,”Vadddara-l. |

Orders-in-Origi

nal. Being aggrievec

of provision contained msectlon 37 D of the Central Excise Act,
1944, it lscrystal clear that meuntofrefund /Rebate as a whole is
( ' ; , _ . " d/rebateof duty per pouch is to be
rounded off under the provisiohs of this Act. Thus the rebate amount
rounded off to the amquynt;gf;Rsv._2‘.»39 Per pouch instead of Rs.
2.3875 perbbtjéﬁ is.wrongv\)\"rhic\:hv'resulted into excess payment of
rebate amounting to Rs.37,444/-. Commissioner (A) vide his
impugned Orders-in-Appeal upheld both the orders by rejecting
department’s appeals.




3. Being aggrieved by the impugned order-in-appeal the applicant
department filed these revision applications under Section 35EE of
Central Excise Act, 1944 before Central Government on the following

grounds :

3.1 The Section 37 D of the Central Excise Act,1944 states
that " the amount of duty, penalty, interest, fine or any other sum
payable, and the amount of refund or any other sum due under the
provisions of this Act shall be rounded off to the nearest rupee and,
for this purpose, where such amount contains a part of rupee
cons:sting of palse then _if such part |s 50 paise or more, it shaii be
increased to one rupee and if such part is less than 50 paise it shall
be |gnored". From the above it is crystal clear that amount of refund
/ Rebate as a whole is to be rounded off, and not refund / rebate
this Act. Thus the rebate amount rounded off to the amount of
Rs. 2.39 per pouch instead of Rs. 2.3875 per pouch is wrong which
resulted into excess payment of rebate causing revenue loss. The
issue relates to calculation of the amount of rebate and rounding off

the amount has been dlsputed hence It is squarely a law pomt/’m
mvoivmg scope of Section 37 D of Central Excise Act, 1944 and an
appeal  in CESTAT . under Section 35  B(2)  has
been filed. However, the above rounding off will also affect the rebate
amount though the. admissibility of rebate remains unaltered,
therefore, for abundant” precaution to safe guard revenue this appeal

is being preferred.

4. Show cause notices were issued to the respondent under Section
35EE of Central Excise act, 1944 to file their counter reply. No counter reply is
filed in these cases till date.
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5. ‘ Personal hearing scheduled in this case on 09 08.2012, 12.10.2012
and 20.12.2012 was not attended by anybody on behalf of either applicant
department or the respondents However applicant department wde letter dated
07.12.2012 apart from reiterating the grounds of revision application, requested
to decide the cases in terms of GOI order No. 1145-1151/2012-Cx dated
19.09.2012.

6. Government has carefully gone through the relevant case records
and perused the impugned order-rn—ongmal and order-m-appeal

7. Government observes that the appllcant engaged in manufactunng of Pan
Masala conta;nlng Tobacco exported the same and filed rebate clalm Wthh
was sancboned by the onglnal authonty vrde lmpugned Orders-ln-Onglnal The
department ﬁled appeals before Commrss:oner (Appeals) on the ground that the
order of original - authority is agamst the basic tenets of Sectlon 37D of the»
Central Exc;se Act, 1944 wherem lt has been provrdecl that any sum payable or
due if contalns a part of rupees conslstlng of parse shall be mcreased to one’}
fupees |f the part is more: than f‘fty palse and shall be lgnored lf it is less than: '
fifty paisa As such amount of rebate as a whole is to be rounded off and not
refund/rebate of duty per pouch to‘%be rounded off. Hence, the orlgmal authonty' .
vide lmpugned order wrongly rodnded off the’ amount of Rs. 2. 39 per pouch" |
mstead of Rs 2 3575 per pouch whrch resulted in excess payment of total
amount. of Rs. 37 444/- Comm:ssroner (Appeals) decrded the cases in favour of
respondent. Now, the appllcant department has filed these Revrsron Apperatlons
on ground mentloned in para (4) above.

8. Government observes that the applicant department is basrcly relying
upon provisions contained in the Section 37D of the Central Excrse Act 1944
The said provrsron reads as follows:-



" the amount of duty, penalty, interest, fine or any other sum payable, and
the amount of refund or any other sum due under the provisions of this
Act shall be rounded off to the nearest rupee and, for this purpose, where
such amount conta/ns a part of rupee con5/st/ng of paise then, If such part
/s 50 paise or more it shall be /ncreased to one rupee and if 5uc/7 part /s

less than 50 paise it shall be /gnore "

From perusal of above provisions, it isvample cl'ear‘ that the method of
rounding off provided in the said section 37D is applicable for any amount of
duty, penalty, interest, fine, rebate/refund or any other sum. The amount cannot
be construed to h_ave\‘av meaning that rebate/refund should be rounded off for
paise in respect of -each unit pouch. The provision clearly -implies -that -such -
rounding off should be made for aggregate of sUm/akmounit‘ of rebate,and not‘on
individual units of rebate per pouches. As such the said provision makes it
unambiguous that the rounding off has to be made in aggregate of sum/arhount
payable or due. Hence, in their impugned cases, the rounding off should be done
on Whole amount calculated @ 2.3875 per pouch multiplied by no. of pouches
and not @ 2.39 muitiplied by no. of pouches, as has been done by the original
authority in this impugned cases. Hence, Government finds that applicant

department’s contention is tenable.

9. Government further observes that the department has cited GOI Revision
Order No. 1145-1151/2012-Cx dated 19.09.2012 passed this authority, in the
same issue. Government notes that in para (12) of the said order No. 1145-
1151/2012-Cx dated 19.09.2012 while observing the approximation of 2.1899
per pouch rebate to 2.19, merely has given passing remarks. The said provision
of section 37D of the Central Excise Act, 1944 were neither placed before this
authority by the department nor considered by Government in the said case. The
Revisionary Authority had not discussed issue of rounding off in light of section
37D ibid in that case. Government therefore after considering the provision of
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section 37D ibid, is of considered view that rounding off has to be done for
aggregate sum/amount and not on individual units of rebate per pouch.

10. In view of above dlscussmn Government sets asude impugned Orders-in-
Appeal and allows revision appllcatlons |

11. ° Revision Applications socceed in above terms.

12. 'So ordered.

, ‘ (D P Slngh) ‘ ,
Joint Secretary(Revision Application)

Commnssnoner of Central Exc:se & Customs
Central Excnse Building,
Race Course, Vadodara
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GOl Order No. 19U~ (25" /13.cX dated  |U_.02.2013

Copy to:

1. The Commissioner of Central Excise (Appeals) , Vadodara, Central
Excise building, Race Course, Vadodara.

2. The Assistant Commissioner of Central Excise, Division- I, Vadodara-I
3.TM/s Dhariwal Industries Ltd., NH-8, Fazalpur, P.O.-Rayaka, Distt.
Vadodara.
4. Guard File.
wﬁs to JS (‘RA>)
6. Spare Copy

; A
(Bhagwat P. Sharma)
OSD(Revision Application)






