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ORDER

This revision application is ﬂledv by theapplicant M/s Anandji Haridas a‘n’dl Co. P.

R Ltd., Mumbai against the order-in-appeal No M-I/RKS/52/2011 dated 08 02.2011

passed by Commissioner (Appeals) Central Excise, Mumbai-I with respect to order-in-
onginal passed by Assustant Commnssroner of Central Excuse Mumbai-I Division —F-II.

2. - Brief facts of the case are that the appllcants cJeared exc1sable goods for export
’ wrthout payment of duty under Rule 19 of Central Excrse Ruies, (No.2) 2001, read with
Notiﬂcation No 42/2001 (NT) by procunng permrssuon in Form CT-1 issued to the
exporter M/s Tata Autocomp Systems Ltd., Pune by the Deputy Commissioner (Export),
Pune-III Commrssuonerate for procunng the goods from the appiicants Dunng the
period from Aprii 2006 to May 2006 the appiicants cleared the exclsable goods,
mvoivmg dutyv. Rs 3,89 698/- but failed to submit the ;proof of ,'export thus' |

order has\
exporteriw , ,_De uty

| Central Excrse, Pune-III Col mnssronerate vrde his letter F. No. IV(S) 54/05/Pt-II dated

31. 01.08, has mform‘ that proof of export in respect of 14 ARE-1" s issued by the

applicants mvolvmg amount of Rs. 2 14 508/- has been accepted and for remainmg 17

ARE-1" s, the Ietter is srlent ‘The ad]udicating authonty has therefore, conf rmed the

amount of duty mvolved in remaining 17 ARE 1" S...

3.  Beings aggri'eved by the Said Order4in-0riginal, applicant filed an appeal before
Commissioner (Appeals). who allowed proof of export in | respect of 10 AREs-1 but
upheld the confirmation of demand of duty in respect of remaining 7 AREs-1. -
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4, Being aggrieved by the impugned order-in-appeal, the applicant filed this
revision application under Section 35EE of Central Excise Act, 1944 before Central
Government on the following grounds : ' ‘

4.1  Duty liability rests with the Merchant Exporter and not with us as a supporting
manufacturer. Hence order is void ab-initio. We submit that the demand of Rs.
- 1,15,045/- which stands confirmed against us by the impugned = Order-in-Appeal is
legally not sustainable going by the facts of the present case. The exports were made
by Merchant Exporter where we have acted only as a supporting manufacturer. The
goods were cleared by us without payment of duty for export on the strength of CT-1
. obtained by the Merchant Exporters from the Bond Authority before whom the bond
were executed ‘by them. Accordingly, we 5ubmit ‘th’at the said order is not sustainable

on two grounds.:-

' "(i) “The action for recovery of duty, if any, needs to be initiated by the Bond
Authority before whom the B-1 Bond was executed by merchant exporter.
However, in the present case, it has been initiated by the Central Excise
authontles exercnsmg Junsdlctron over our factory at Mumbal though we
have acted only as a supportlng manufacturer &

- (ii)  Based on series of Tribunal decisions on the issue and Board Circular No.
87/87/94-CX dated 26.12.1994, the duty recovery .needs to be ‘initiated
against the Merchant Exporter and not against us.

4.2 We further submit that when goods are exported by us under Bond of Merchant
Exporters, only then they are liable for failure to submit proof of Export, etc. and no
excise duty can be recovered from us as a supporting manufacturer. In support of the
above we refer to and rely upon the following decisions of Hon'ble Tribunal & CBEC

Circular:-
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()  Tejal Paper Mills Pvt. Ltd. Vs. CCE, Ahmedabad [reported in 2003 (156)
ELT Page 364 (Tri. Del.)]

(i)  Kishore Pumps Ltd. Vs. CCE, Pune [reported in 2004 (173) ELT Page 45
(Tri.-Mumbai)].

(i) CBEC, New Delhi Circular No. 87/87/94-CX dated 26.12.1994.

4.3 We further submit that we have received proof of export from the Merchant
Exporter in respect of 6 AREs-1 out of 7 AREs-1 which were the subject matter of
confirmation of demand by the Commissioner of Central Excise (Appeals) vide the
above-referred  Order-in-Appeal. The proof of export so admitted in respect of 6
disputed AREs-1 out of 7 AREs-1 and Communicated by the Bond Authority to the
Merchant Exporter vide File No. IV(5)54/05 dated 08.02.2011. Accordingly, we submit
that now the demand narrows down to one solitary ARE-1 No. 34 dated 04.05.2006
involving duty amounting to Rs. 7,686/- & therefore demand confirmed in respect of 6
AREs-1 needs to'be set aside. Please note that this submissions is made without
prejudice to our main:. submiSsienS" and contentions set out hereinabove to the effect
that the confi rmation of demand by the Order-m-AppeaI is erroneous going by the facts
of the present case & legal pesntlon in the matter:: ‘

5. ~ The personal hearing_scheduled in the .case on a21.1‘2.2012 was attended by Shri
M.V.N. Na‘ncharaiah:-(Head, ‘F-&A) randn'Shri ‘Paresh Shah, consultant on behalf of
applicant who reiterated the grounds of revision application. Nobody attended hearing
on behalf of respondent department. -

6. Government has carefully gone through the relevant case records and perused
the impugned Orders-in-Original and Orders-in-Appeal.

7. Government observes that the applicant cleared excisable goods without
payment of duty under Rule 19 read with the notification No. 42/2001 C.E. (NT) by
procuring permission in form CT-1 issued to the merchant exporter M/s Tata Autocamp
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System Ltd., Pune. The original authority confirmed the demand of duty against
applicant for his failure to submit proof of export within stipulated time period.
Commissioner (Appeals) further accepted the submitted proof of .exports in respect of
10 AREs-1, but, upheld demand of duty in respect of remaining 7 AREs-1. Now, the
applicant has filed this revision application on grounds mention in:para (4) above.

8. Government observes that the original authority issued Show Cause Notice to the
applicant proposing demand of duty for fa‘ilure to submit proof of eprrt made under
Bond/CT-I within stipulated time limit. The applicant replied to the said Show Cause Notice
vide their written submission dated 29.03.2007. In their reply, the applicant stated that
demand of duty should be made to merchant exporter and not to them, as the merchant
exporter has executed the Bond. In support of their contention the appI‘icant has placed
reliance upon same case laws, which has not been discussed by the dfiginal authority in
his Order-in-Original.

9. Now, applicant has stated that proof of export in respect of 6 ARE-1 out of total 7
ARE-1 is accepted by Bond accepting authority at Pune on intimated vide letter IV(5) 54/05
dated 08.02.2011 and the demand in respect of 7" ARE-1 IS only 7 686/- Government
vnotes that goods were exported against 31 ARE-1. Bond acceptmg authonty has accepted
proof of export in respect of 14 ARE-1 and further proof in respect of 10 ARE-1 were
submitted byf'applicant before Commissioner (Appeals) who accepted the same and
dropped the relevant amount of demand. Now applicant has claimed that proof of export
of in respect of another 6 ARE-1 is already accepted by bond accepting authority and only
proof in respect of one ARE-1 involving duty of Rs. 7,686/- is not submitted. Government
notes that applicant has already accounted for the proof of export in respect of exports
made vide 30 ARE-1 out of 31 ARE-1. So, there is no point that demand in respect of
remaining one ARE-1 is now made from the merchant exporter. Applicant himself should
produce the same after collecting it from merchant exporter as is done in another 30
cases. Since the genuineness of acceptance of proof in respect of 6 ARE-1 is required to be
verified before dropping the demand, so case needs to be remanded back.
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10.  In view of above position, Government remands the case back to original authority
for fresh consideration of demand in respeCt of remaining 7 ARE-1 in the light of above
observations. The demand will be dropped if valid proof of export is already submitted and
accepted by .competent authority. A reasonable opportunity of hearing will be afforded to
the applicants. |

11. The reViSion applieatiéri is disposed of intérmsvof above.

12, So, ordered.

: (D.P. Sin h)
(Jomt Secretary to the Govemment of India)

M/s Anandjl Handas and Co P Ltd
1, Fosberry Road, .
Sewree (East). Mumbai 400015
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G.0.L Order No.J 2.3 /13-Cx dated It 02-2013

Copy to:-

1. The Commissioner of Central Excise & Customs, Mumbai-I, 115 Kendriya
Utpad Shulk Bhavan, Maharishi Karve Road, Mumbai — 400020.

2. Commissioner of Central ExciSe (Appeal‘s), Mumbai-1, Meher Building,
Bombay Garage, Chowpatty, Mumbai- 400 007.

3. The Assistant Commissioner of Central Excise, Mumbai-I, Division F-II,
Madhu Industrial Estate, P.B. Marg, Parel, Mumbai 400 013.

(_/‘L/PS to JS(Revision Application)
| g\zﬁ\ L

5._ Grua’rdr File
(Bhagwat P. Sharma)
OSD (Revision Application)

6. Spare Copy.






