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ORDER

These revision appllcatlons are filed by the appllcant Commrssroner of Central
Excise, Salem agalnst the order-in-appeal No. 26&27/2011-CX(SLM) dated 25.3.11
- Passed by Commissioner of Central Excise (Appeals), Salem with respect to order-in-
original No. 202&203/2010 dated 30 11 .10 passed by Assrstant Commissioner of Central
Excise, Salem-I Drvrsron : ke

2. Bnef facts of the cases are that the respondents M/s Arthanari Loom Centre
(T extlles) Pvt. Ltd., Salem holders of Central Excise Reglstratlon are manufacturing and
. exportmg 100% -Cotton yarn dyed woven fabrlcs falllng under tariff item 52084130 of
CF:TA 1985 and effecting clearance of the goods for home consumptlon as well as
5 'export They fled rebate clalms for the duty pald on the goods exported durrng the
,’ 'penod from June 2010 to August 2010 These clalms were rejected by thex Assrstant

r 'Commlssroner of Central Excise fSalem-I le em sta ] :
resg | | tlon slm taneausly ‘only from
10 6 2010 al'ld-‘Utll.lZE(f the envat credlt on caplta _.»goods recelved durlng‘ the penod A
January 2006 to June 20 7 and take : O :

3 eing | espondents ﬁled appeal before
| Commlssroner (Appeal) who sets asrde the lmpugned orders-ln-ongmal and allowed the

appeal

4 Belng aggneved by the |mpugned orders-ln-appeal the appllcant department has i
filed these revrsron appllcatlons under Section’ 35 EE of Central Excise Act 1944 before
Central Government on the followmg common grounds

4.1  The Commrssroner (Appeals) has falled to appreciate the legal provisions of
Rule 6(4) of the CENVAT Credlt Rules, 2004 which prohlblts allowing of Cenvat

credit on the Capltal goods used exclusively in the manufacture of exempted goods
2 .
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Rule 6(4) of the Credit Rules, reads as under:

(4) "No CENVAT credit shall be allowed on Capital vgdods which are used
exclusively in the manufacture of exempted goods or in providing exempted
services, other than the final products which are exempt from the whole of
the duty of excise leviable théreon under any notification where exemption is
granted based upon the value or quantity of clearances made in a financial

)

year",

4.2 M/s. Arthanari Loom Centre (Textiles) Pvt Ltd., Erumapalayam, Salem availed
Cenvat credit on :the receipt of Capital ggho”qswin question, during the period from
January 2006 to June 2010, when their final product was fully exempted from
Payment of duty under Notification No.30/2004-CE dated 9.7.2004 and as such no
duty was paid on such clearances by the assessee. This \would imply that the
- Capital goods in question, at the time of receipt by the asseséeé in their factory,
were exclusively -used in the manufacture of exempted goods and thus, Cenvat
credit was not admissible in respect of the Capital QOOds in qﬂésvtivo\‘n “in‘ view of the
provisions of Rule 6(4) of the CENVAT Credit Rules, 2»004, which ‘a[ée _gna‘mpiguoys.r )

4.3 In the case of Binani Cement Ltd. Vs CCE 2002‘(053}) VRVLT 0436;(CEGAT-.Del) ‘
2002 (143) ELT 577 - 2002 (143) E.L.T.. 577 (Tri.- Del.) the Tribunal has held that
vested right of taking credit arises on the date of receipt of the goods and that the
date of installation of Capital goods being only a deferred date of taking credit for
administrative_réaSons, credit is eligible on the date of receipt of the goods.‘Thu‘s‘
the date of éligibility will be the date of receipt of the Capital Goods and as the date
of receipt of the'goods was between 23rd July, 1996 to 31st August, 1996 and as
the said Capital Goods were out of the purview of the MODVAT Credit schéme, the
Hon'ble tribunal has held that the appellant were not entitled to take MODVAT

Credit on those Capital goods. This case is very much identical to the case on hand.
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The assessee received the Capital Goods in question during the period when they
availed full duty exemption on their final product.

4.4 - In a similar case of CCE VS"Sengunthar Spinning Mills, reported in 1998 (099)
ELT 409, it was held that the avallablhty of Modvat credit on capital goods has to be
determined at the time of recelpt of capltal goods in the factory and if no Modvat
credit was avarlable at that tlme the question of subsequently making available any
Modvat credit would not arise. This view has been further cemented by the Larger
Bench CESTAT, Mumbal in the case of Spenta International Ltd Vs CCE, Thane
reported in 2007 (216) ELT 133 (Trl-LB) wherein it has been held that Cenvat credit
‘ellglbrlrty is to be determined with reference to the dutlabmty of the ﬁnal product on
the date of recelpt of Caprtal goods

4.5 Whereas |n the case on hand the Capltal goods are not- ehgrble for Cenvat
credlt on the date of thelr recelpt m'the factory, since the capltaf goods in questlon
were used exclusrvely for the ‘ nufacture of: ﬁnal product ‘as the assessee were' '
No. 30/2004-CE dated 9 7. 2064 The assesse

was well aware of that they were not elrglble to take Cenvat credlt on caprtai goods

avamng exemptlon vrde notrf catl"‘

durlng the exemptlon penod and therefore they have not avalled the cenvat credit
on capltal goods lmmednately on recelpt and avarled the. same when they started
avamng the beneft of Notlﬁcatron' No. 29/2004 CE dated 9.7. 2004. o

4.6 The Hon ble Trlbunal Jin’ the ‘case of Commlssroner of Indore 'Vs Surya_
Roshml reported in 2003 (155) ELT: 481(T) has held that the avallabrllty of Modvat,
credlt is to be looked mto at the ttme of receipt of the capltal goods If the capital |
goods are exclusrvely used . in the manufacture of exempted products Modvat
credlt will. not be available to the. manufacturer Subsequently, if the exempted
product becomes dutiable on ‘account of withdrawal of exemptron or the
manufacturer uses the capital goods in the manufacture of any other dutrable

goods it would not entitle the manufacturer to clalm Modvat credit which stands
4
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determined at the time of recelpt of the capital goods. Thrs case of CCE, Indore Vs
Surya Roshini Ltd supra has been affi rmed and upheld by Apex Court in Civil
appeal No.8512/03. Further, the same view has been taken by the Larger Bench,
CESTAT, Mumbai in the case of Spenta International Ltd Vs CCE Thane reported in
2007(216) ELT 133 (Tri-LB) as also discussed supra.

4.7 In view of the above, it emerges that admissibility of CENAVT credit on
capital goods has to be determined at the time of receipt of such capital goods in
the factory and if no Cenvat credit was admissible on that date, it cannot be
allowed subsequently In the instant case, at the time of receipt of caprtal goods

(spare parts to the Caprtal goods) in factory,-final -product-was cleared without
payment of duty on claiming full exemption under Notification No.30/2004 CE
dated 9.7.2004 and as such cepital‘l goods were used - exclusively in the
manufacture of exempted goods during the material period. Accordingly, Cenvat
credit on such caprtal goods was not admissible to the assessee on the latter date,
in view of the provisions of Rule 6(4) of the Credlt Rules and therefore, export of
goods under claim for rebate on payment of the duty by way of debit in such
CENVAT Credrt Is legally not correct and such debit cannot be consrdered as -
payment of duty and hence claim of rebate upon such debit cannot be consrdered
Therefore, reJectlon of the rebate claim of the assessee in this case by the Original
Authorrty is Iegally correct and setting aside the order of the Lower Authorrty by
the Commissioner (Appeals) in this case is legally not correct. "

4.8 The Commissioner (Appeals) appeared to have erred in relying on the following
six case laws but in all these cases, the issue involved are different from the issue
involved in the instant case except in the case of ST Kottex Exports Pvt Ltd.

i) Philips India Ltd- 2005(191) ELT 1028 (TRI.-MUmbai)
i) Surya Prabha Mills Ltd - 2002 (149) ELT 929 (TRI -CHE)

iii)  Tamilnadu petro products Ltd-2003 (160) ELT 199(TRI-CHE.)
5
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iv)  Valsad S.K.UdyOg Mandali Ltd - 2008 (228) ELT 561(TRI-AHMD)
v) J.R.Herbal care India Ltd - 20,10 (253) ELT 321 (TRI-DEL)
Vi)  S.T.Kottex Exports Pvt Ltd., - 2010 (261) ELT 807 (Tri. Del.)

5. A show cause notice was issued to the respondents under Section 35 EE of
Central Excise Act, 1944 to file their counter reply. They vide their letter dated 21.1.12
submitted that: ‘

5.1 Atthe outset, it is submitted respectfully that the appeal by the department had
ﬁled after the lapse of appealable period prescribed under Section 35EE of the Central
Excise ACt, 1944 and hence the same is liable to be rej‘eoted on this grodnd alone. The
apoeai had been filed with 3 petition for cbndo‘n'a':tionot delay. The appeal had been
ﬁ.ied even beyond the period'a\"/aiiabie for condonation of delay as prescribed under
Section 35EE. The date of receipt of Order-in-Appeal is 31.03.2011, which had been
indicated in the FOrm"E.'A'.Blaiso 'tbykthe‘department,iThe relevant date_?;for ﬁling'appeai
is within three months from thedateof reeeiot of order,-whieh falls on 30.06.2011 as
per Section 35EE. However, as per the proviso to "Sectioni35EE(2),' the appeal can be
condoned‘ for ’a further p_e_riod;of three months,~whiéhf in our Case_ wouid’ faii on
30.09.2011, Hoi/iiever, the appeal had been filed oniyfoh 66.12‘.2‘01‘: 1, beyond the period
of condonatio_n available under the Act, and hence; there is no jurisdiction for ‘any court
in India, to condone the delay. Hence, the appeal is iiabie for rejection on the above

ground alone.

5.2 It had been held by Honourable -appeal courts that‘object of Iimitation is to
extinguish stale demands, Equitable considerations are out of place. Therefore if the
legislature prescribed the period of six months for filing the appeal with condonation, it
should be filed within that time limit.
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Hence, it is submitted respectfully that the appeal is liable to be set aside toto on the

above grounds.
Case laws relied upon by the respondent are:

* Rejendra Singh Vs. Sante Singh — AIR 1973 SC 2537
 Delta Impex Vs. CC (ACU), New Delhi — 2004(173) ELT 449 (Del.)

6. | Personal hearing was scheduled in this case on 14.12.12. Shri R. Arumugam,

Consultant appeared on behalf of the respondents who submitted that the orders-in-

appeal being Iegal & proper may be upheld The apphcant department vide their letter
dated 14. 12 12 stated that

6.1  Against the Commissioner's (Appeals) order Nos.26/2011 and 27/2011 both
dated 25.03.11, an appeal has been filed with the CESTAT, Southern Bench, Chennai on
23 06.11 by the Department. The Hon'ble CESTAT in the Final Order No.1094-
1095/2011 dated 26.09.2011 has dlsmlssed both appeals as not maintainable as the
Tribunal would have no ]Ul’ISdlCtIOI‘I to deaI wnth these two appeals, the ]Ul’lSdlCthl’l‘
having been barred by Clause (b) of the frst provnso to Section 35Bof the Central
Excise Act, 1944. And the CESTAT has also held that the department is at liberty to
approach any other approprlate forum, |f itis so advused Under the circumstances the
revision application has been fi led under Sectlon 35EE of the Central Excise Act, 1944.

6.2 The appeals wnth Hon'ble CESTAT have been fi led on time. Hence' the period of
pendency with the Hon'ble CESTAT i.e. from 23. 06 2011 to 12.10.2011 has to be
excluded in terms of Section 14 of the Limitation Act, 1963, since the appeals were filed
with wrong Appellate Forum in good faith. In this regard the following are the case Iaws
for considering the condonation of delay.

* Geeta Clearing Agency, Bomaby Vs CC Bombay CEGAT 1986 (26) ELT841(Tri)
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o Akshra Chhaya Vs CC CEGAT 1989(42) ELT 82 (Tri)

In the above CEGAT Orders it has been held that condonatlon of delay when appeal

filed to wrong authority - Period of pendency with wrong authonty excludable
Accordlngly, it is prayed that the claim of the respondent that the appeal is time barred
may please be reJected

7. Government has carefully gone through the relevant case records and perused
the lmpugned ‘orders-in-original and orders-rn-appeal

8. On perusal of records Government observes that before proceedmg further the
' condonatron of delay appllcatron is to be decrded ﬁrst In thlS case the orders-in-appeal
was recelved by the department on 31.3.11 and appeal was filed before Hon’ble
CESTAT on 23 6.11.  CEST. AT fi nally drsmlssed the appeal on 26 9 11 for want of
‘Junsdlctron ln terms of provrso to\ Sectron 358(1) of Central Excrse Act 1944 After
‘excludrng tlme of 3 months 3days" uing appeal re CESTAT, tt |

Ina stances it can be een that the revrsron
appllcatron Is wrthrn condonable time limit. H

in PNo;5529/11 in the case of M/s ngh
Polymers and Hon’ble Bombay ngh Cou’_ Vi e;’"' order dated 254 12 |n
WPNo 10102/11 in the case of UOI Vs EPCOS Pvt Ltd have held that perlod't
consumed for pursurng appeal bonaﬁdely before wrong forum is to be excluded in
terms of Sectron 14 of errtatlon Act 1963 for: the purpose of reckonlng trme llmrt of
fllng revision appllcatlon under Sectlon 35EE of Central Excrse Act. The ratro of sald
Judgements |s squarely appllcable to thls Case. In;{y_lew .of above judgements
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Government after considering the genuine reasons for delay, condones the said delay
and takes up the issue for decision on merit,

9. Government notes that the original authority held that the clalmant were availing
full duty exemptlon scheme from 6.6. 07 to 9 6 10 and all the capital goods on which
the credit had been taken were recelved prlor to 10 6.10 i.e. when they were availing
full duty exemption in terms of Notlf' catlon No.30/4-CE dated 9.7.04. The did not pay
duty on any clearances for the said period whether for export or for home clearance.
But they had taken Cenvat credit of Rs.2045725/- from 28.1.06 to 4.6.10 for the
purpose of paying duty on export for the goods exported on 10 6 10 which was
lnehgrble in terms of sub Rule(4) of Rule 6 of Cenvat credit Rules 2004 for exempted
..goods. . The . ‘Adjudicating--Authority - accordmgly reJected the rebate claim.
Commissioner (Appeals) held that in terms of Rulve 4(2) (a) & 4(2)(b) of Cenvat Credit
Rules 2004 credit in respect of capital goods received in the factory or in the premises
of the provider of output service at any' poi‘nt of time in a given financial year can be
taken for an amount not exceedmg 50% and the balance of credit may be taken in any
financial year, hence he accordmgly allowed the appeal. Now the appllcant department
has filed this revrsron apphcatron on the grounds stated at para (4) above

10. Government notes that the only issue to be deCIded here is that whether a
manufacturer who have opted for full exemptuon durmg year 2007 to 9 6.10 can take
Cenvat credit on capital goods imported during the year 2007 Wthh were used
exclusrvely in the manufacture of exempted goods. In the lnstant case the manufacture
clalmed/opted for full exemptlon during year 2007 onwards for all goods cleared from
factory under Notification 30/4 dated 9.7.04 and from 10.6.10 onwards they opted for
avallment of Notification 29/2004 dated 9.7.04 for the goods cleared for export and
Notification 30/4 dated 9.7.04 for the goods cleared for home consumption. It is on
records that all the capital goods were received duri’ng' availment of exemption and as
per Rule 6(4) of Cenvat credit Rules 2004 no cenvat credit is allowable on capital goods
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which were exclusively used for manufacture of exempted goods. The relevant Rule
reads as under:

6(4) "No CENVAT credit shall be allowed on capital goods which are used exclusively in the
manufacture of exempted goods or in providing exempted services, other than the final products which

are exempt from the whole of the duty of excise leviable thereon under any notification where exemption
is granted based upon the value or quantity of cléarancés made in a financial year.”

However, Rule 4(2)(a) & 4(2)(b) provides condition for allowing Cenvat credit which
read as under:

4(2) (a) "The CENVAT credit in respect of capital goods received in a factory or in the prerriises of the

provider of output service at any point qf;‘,tim;e in a given financial year shall-be taken only for an amount
not exceeding fifty per cent of the duty paid on such capital goods in the same financial year"

refractories andfféf;'actory matéﬁéls; moulds and dies' and goods yfralﬁng under hea_t_ii_vnvg& 6_‘80§,‘,gﬁnding
Wheels and the like, and parts thereof falling under heading 6804 of the First Schedule to the Excise Tariff
Act, are in the possession of t\hi_e_m‘aang‘cturer of final products, or Provider of output service in such

subsequent years.”

exempted producis,cenvat crédit will not be available to the manufacturer, Therefore
the admissibility of cenvat credit on capital goods has to be determined at the time of

10
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receipt of such capital goods in the factory and if no cenvat credit was admissible on
that date it cannot be allowed subsequently as held in various case laws relied upon by
the apphcant department KRRt ‘ ‘

11.  Inview of above cnrcumstances Government sets aside the |mpugned orders-m-
appeal and restores the impugned orders-ln-ongmal

12.  The revision applications succeed in terms of above,

13.  So, ordered.

<
”71”/
(D.P. Singh)
~Joint Secretary (Revision Application)

‘Commissioner of Central Excnse
No. 1 Foulkes Compound,
Anaimedu Road,

Salem - 636 001.
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Copy to:

1. M/s 'Arjthanari Loom Centre (T extlles) Pvt. Ltd., 5/127 A, Erumapalayam Main
Road, Erumapalayam, Salem-636015

2. Commissioner of Centr. al Excuse (Appeals), No. 1 Foulkjes Compound, Anaimedu
Road Salem — 636 001. '

3. Assistant Commissioner, ?Central;‘Excisei,?'Sa’lem I Divisioh, Sélem. |

\/ PA to JS(RA)

5. ‘Guard File.

6. SpareCopy

| f(P K. Rameshwaram)
. OSD (RA)
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