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ORDERANO [2-]5 /14—CX DATED 2 8 D l . 2014 OF THE GOVERNMENT OF
INDIA, PASSED BY SHRI D.P. SINGH, JOINT SECRETARY TO THE GOVERNMENT OF
INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944.

Subject : Revision application ’ﬁled' under Section 35 EE of the
S Central Excise Act, 1944 against the orders-in-appeal
passed by Commissioner of Central Excise (Appeals-II),
Mumbai as mentloned in column No. 3 of table in para 1
-of this order

~ Applicant : (1) M/s Chemagis India Pvt. Ltd., Mumbai
(2) M/s Dy-Mach Pharma, Mumbai
3 Commlssaoner of Central Excnse Navi Mumbai

-

Respondent : (1) Commissioner of Central Excise, Navi Mumbal
(2) M/s Chemagis India Pvt. Ltd., Mumbai
(3) M/s Dy-Mach Pharma, Mumbal
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These revision aﬁphcationsar"eﬁlecfby apblicants against the orders-in-
appeal passed by the Commlssmnerof CentralEY«flse (Appeals-II), Mumbai with

assed

respect to orders-in-original ;

by the D

uty Commissioner of-Central Excise

~ F.No. 195/125-130/12-pa

Sl [RANo, Rebate claim | Rebate amount |
No. sanctioned as | disputed by
per O-1-0 department
| | ®e (Rs)
1) &) ® CRRE i (6) @
1 | F.No.195/129][ Us/414- M/s  Chemagis  Commissioner 1691775 =
b TTTRI2ZRAL 416/RGD/11 | India - Pyt. - L ToF ™ " Centrat | .
dt. 17.11.11 | Mumbai Excise,  Navi
"‘ Mumbai v
|2 | F.No.198/30/ | US/a14- Commissioner.of -[ M/s Chemagis | 1651555 |-55661
’ 12-RA 416/RGD/11 | Centra Excise; ' [ India pwt. Ltd.,
dt. 17.11.11 NaviMunbai. ' - Mumbai .
3 | FNo.195/130/ US/414- M/S Dy-Mach’. " Commissioner of | 353508 —
12-RA HE/RGD/11 | Phamma, Mumbal: | Central Excise, |
dt. 17.11.11 T T Navi Mumbai
4 | F.No.198/31/1 Us/414- Commissioner of - M/s Dy-Mach 353908 1975
2-RA 416/RGD/11 | Central Excise,. Pharma, Mumbai
dt. 17.11.11 | Navi Mumbai

2. Brief facts of the cases are thé__t" the o'ﬁ‘gina! authority sanctioned the rebate
claims with reference to M/s Chemag’ljis‘f‘flﬁdia Pvt. l’_.td.' and M/s Dy-mach Pharma.
The department filed appeal before Commissioner (Abpeals) bn the ground that the
rebate claims to the tune of Rs.55661/- and Rs.1975/- were Wfongly sanctioned. It

was contended in the appeals that the value-»decl'a'r.ed in the ARE-1 was more than
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value of the goods shown in the ARE-1 and the FOB value shown in:the invoice is

..-arrived-.after reducing the Freight and Insurance charges (lf any) from the
o :_Commarclal value. The excess amount paid on ARE-1 value over and above -FOB

value is: not the duty of Central Excise but it is to be treated as "Excess Payment"

:;.-The Rebate in terms of Rule 18 of Central Excise Rules 2002 |s the rebate of Central

_' . .Exc:se duty paid on the exported goods. Hence the sanctlon of rebate of such
"Excess payment" is in violation of Rule 18 of Central Excrse Rules, . 2002
© Commrssroner (Appeals) allowed appeals filed by the department and set asnde the

entlre lmpugned orders-in-original.

: '3. - Being aggrieved by the sald orders-in-appeal, the department as well as

parties have-filed these revrsron applrcatlons under Sectlon 35EE of Central Excise
Act, 1944 before Central Government on the following grounds ‘ o

3. 1 Grounds of Revision Appllcatlon No. F.No.195/129/12- RA & F No 1,95/130/12-

filed by M/s Chemagis India Pvt. Ltd. and M/s Dy-Mach Pharma;‘:-. PSR

3.1.1 The Revisionary Authority, Government of India has rul'ed in case of Sterlite
Industries as well as SPL Industries that duty paid on exports on transaction value,
which mcludes freight & insurance is to be rebated. The said” decrsron is bmdmg as
the same is not varied/reversed by any higher authority. The Rewsronary Authonty, ‘ |
GOI cannot deride its own decision. It cannot be the case of the RA, GOI _,that the
law-is: different for big cases like Sterlite & differed interpretation prevails i the"case

- of small exporters. The judicial discipline needs to be maintained. The CESTAT has

: ruled in-umpteen cases in case of rebate that frelght & msurance are part of the

':vﬂ':transactlon costs & the said decisions have not been feversed by ‘any higher

authority. Once again, as per the settled principles of law the deC|5|on is binding &
judicial discipline needs to be observed. '

3.1.2 The assessment/certification by the jurisdictional authority cannot be varied
without being challenged. However, even this settled principle of law by the Apex
Court is being derided, which is contempt of law as laid down by the apex court.
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*“The GBEC circular No.510/06/2000-Cx dated 3.2.2000 says that the: duty sglement

% Showren AR"»—4 has to be rebated, if the jurisdictional Rénge ofﬁcemrtrﬁes ftto be . .

 Correct. The CBEC circular is also clear that there is no ‘question of re—quallfylng the;_’-‘;,

R amount qFrebate by the rebate sanctioning authority by applyrng some dther rate of

7‘ : exchange pl’evalent subsequent to the date on which the ‘ ‘i‘“‘"aid‘?"Therefore,

S rebate, the ]unsdrctlonal Assrstant/Deputy Commrssroner The Iahgu je of 'e CBEC
: 'crrcular is unambrguous & leaves no room for interpretatlon The sar drcu ar was
s ‘brought to- the notice of the Commlssloner (Appeals) & the same ls 'mply recorded
~ in the order but no findings are given or why the said crrcular‘need ot be followed
.. by the field formation! The ad]udrcatlng ‘authorities cannot :crrctmlveh ‘Fhe issues

raised in this manner, which are against the department.

3.1.3 The crrcular issued vide F. No M.F. (D R) F.No. 354/81/2000-TRU dated
"~ '30.6.2000 clearly states that "However, exclusron of cost of transportation is allowedv
only if the assessee has shown them separately in the mvorce and ;exclusron is
permrssrble only for the actual cost so charged from hIS buyers * Therefore exclusron
of the frerght is. condrtlonal & the frelght cannot be excluded rf the conditlon lS not

met as per the law & there cannot be any drstrnctron permrssrble in terms of type of o

frerght as the law does not provrde for it Please note that the Iaw has to be read the
way it is wntten Alternatively speakrng the transactlon value is what the buyer pays
“in'the’ exchange of goods therefore if the frerght is mcluded in- the’C'&F bayrr;ent by
the buyer & insurance & freight is included in the CIF contract then because they are'
not shown separately in the invoice, the same cannot be excluded for the purpose of
the payment of duty as the same constitutes transactron value in terms of the law.
There are no two ways about it. No sane mind can deny that freight & insurance are

expenses directly related to the sale of goods & the law does not say that insurance
cost has to be excluded. '
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3.14 The dlfference between ARE 1 value & FOB value is frelght & insurance is
snmply a presumpﬁon/assumptlon/ﬂgment of imagination of the lower ad]udlcatlng
authorlty & such unsubstantlated statements are of no value. Just see the frelght &

msurance amount & the dlfference being objected by the department. The fact is '
clear: that the amount obJected to by the department is not equal to the frelght &
msurahce:payable on. the transactlon Please note that under the Customs Act, 1962 S

the FOB: value of the export goods is assessable under S 14 of the Customs Act
Here in this case, to arrive at the 'FOB value of exports the law prescribes that the. |
exchange rate declared by the customs department under the customs notification
has to be used to arrive at the FOB value of exports. The S/Bs take the Exchange
rate applicable as on the date of the Let Export Order. 'HoWever, there is no such
corresponding provision in the Céntral Excise law. Therefore, it is not necessary that
FOB value of ‘export in the S/B will be the assessable value under ARE-1 for the
payment of uuty. The Appellate Authority will kindly note that even in the FOB
contracts the ARE-1 Value does not tally with the FOB value of exports. In FOB
contracts, there is no freight & insurance to be subtracted then the difference
- ‘between the ARE-1 assessable value & the FOB value given in the S/B cannot arise
on account of freight & insurance! The CBEC circular of 1996 says has already
clarified that AR4 assessable’,‘yaylue & S/B FOB value need not be the same.
Therefore, until & unless the Rebate sanctioning authority is definitely able to
_establish the reason for the diffefence, the rebate sanctioning authority cannot bring
~ about a case against the rebate claimant on the wrong premise that the difference
between FOB value of exports glven in the S/B & the assessable value given in the

ARE-1 is the freight & msurance element. More so, when the transaction value can. .

include any charges, in addltlon to the amount charged as price, any amount that
the buyer is liable to pay to, or on behalf of, the assessee, by reason of, or in
connection with the sale, whether payable at the time of the sale or at any other
time therefore the definition is very wide to include several other charges such as
storage, sample testing etc. The freight & Insurance are related to the sale & cannot
be excluded if not shown separately.
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3.5 Pfease note that FOB value given in the S/B is only for, the purpose of ,
collection of eXport statistlcs as the same is estimated value. Therefore, thls S/B
value cannot be treated as FOB value for the purpose of assessment: of duty If the .

5-?&;;V3’Uﬁ'_;”fn zterms of the C.Ex.Act. This was brought to the attemo‘, ,_fof the
'Commlsmoner (Appeals) but then this does not even find mention in the order in
appeal.f Once. agatn, the department is bound by the CBEC circular.

- 3.1, 6 The order passed in case of' Shn Bhaglrathl Textiles -Ltd., 2006 (2002) ELT
- 147 (GOI) has been dlscussed at Iength & itis concluded that case has no beanng in
cases'nwhere the forelgn exchange is reallzecl in full as per the declaration made by
the exporter Therefore cntatron of Bhaglrathi Textules by the appellant IS of no value

3.17 In the ‘case law 2010 (259) E.LT. 369 (Bom.) in case of Maharashtra
Cylinders Pvt. Ltd. versus CESTAT, MUMBAI whereln the hon'ble Mumbai High Court
has ruled that ‘Question of refund of duty paid not arises in self-assessment cases
where goods are cleared under. self-removal procedure unless self-assessment is
varied - Supreme Court ruling in Pnya Blue Industnes case . [2004 (172)E LT. 145
(S.C.)1 -holding validity of assessment cannot be considered in_refund claim,
applicable to self-assessment cases. also Self-assessment could be challenged by
filing appeal - Impugned order holdmg refund clalm as hit by time bar, Sustainable.
This effectively means that even if the department concedes only to the extent that
there.was : self—assessment carried out & the verification of the ARE-1 s simply a
ritual or the Range officials are not requnred to perform the duties specified under
the CBEC circular then too they were . required to challenge the self-assessment to
overcome the limitation placed by the self-assessment to vary the rebate amount
stated in the ARE-1 duly certified by the Range officials. The judgement is squarely
applicable to the present case. Therefore without challenging the self-assessment,
there is no way that the assessment carried out in the ARE-1 can be varied.
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Therefore the citation of M/sxe‘Gimatex Industries Ltd. Vs CCE Nagpur 2010(261)

E.L.T.1026 (Tri-Mumbai)] & Nagpur Transweﬂ spower Pt. Ltd. Vs CCE, Nagpur 2009
(243) ELT 459(T) are of no value VT ‘agsyg::t:

3.1.8 “Free on Board" means that‘the seller dellvers when the goods pass the ship's
rail at the named. port of shlpment; ThlS means that the buyer has to bear all costs
and risks of loss of or damage torlthe goods trom that point. The FOB term requires
the seller to clear the goods: fope_quorl:, This term can be used only for sea or inland
waterway transport. If the partiesxdo--t’:rio,'t!a‘i'ntend to deliver the goods across the
ship's rail, the FCA term should:be used: The other definitions of C&F & the CIF are
not reproduced for the sake of bi‘evit"y but the sellers responsibility to deliver the
~ 'goods under the ships rail remains as it is under these categories of -shipments also.
" Therefore, the undisputable fact remams that under FOB/C&F/CIF, the responsibility
rests on the seller to deliver the goods cIeared for export at the named port of
shipment. Even in case of Air sMpment the term to be used is FCA, which means
that the goods are to be delivei'ed to the carrier at the named place for shipment.

3.2 Grounds in Revision Application No.198/30/12-RA & 198/31/12-RA (OIA
No.US/414-416/RGD/11 dated 17.11.11):

3.2.1 The Commissioner (Appeals), by setting aside the impugned Os-I-A, by
following orders No.926-991/11-Cx dated 25.7.2011 in case of M/s Chemagis India
Pvt. Ltd. of the Joint Secretary to the querriment of - India and relying upon Hon'ble
Supreme Court judgment in the case of ‘Superintendent (Tech-I) C.Ex. Vs. Pratap Rai
reported in 1978(2) ELT J613(SC) has 5de-facto remanded the case to the original
authority. However, the Commissioner (Appeals) has no powers to remand. Section
35A(3) of the Central Excise Act, 1944 as it existed before 11-5-2001 provided that
Commissioner (Appeals) shall, after making such further enquiry as may be
necessary, pass such order, as he thinks just and proper, confirming, modifying or
annulling decision or order appealed against or may refer the case back to the
adjudicating authority with such direction as he may think fit for a fresh adjudication
or decision as the case may be, after taking additional evidence, if necessary. By an
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amendment vide Finance Act, 2001' w*-e.f_ 11-5-2001, the phrase as, mentioned in
bold above has been de|eted:, «with‘ an': intentlonfto withdraw the powers to

Commissioner (Appeals) to remand the_ cases for fresh adjudication to the original
adjudication authorities and after ithe sald \endment in 2001, the said Section

35A(3) read as follows;-

"The Commissioner (Apmls,k . after. mak/rzgsuch further enquiry as may be
necessary, pass such order; . inks. just, and proper, cvnﬂrm/ng, modifying or
annulling the deC/SIon orardera pea/ed aga/n’ : ” ‘

Thus w.e.f 11-5-2001, the Coh'cmissioner (Appeais) has no powers to remand back
.the case. ‘

dien g i r—a, ».‘

has thus farled to pass Speakmg Order in the
to pprecnate the fact that merely settmg asrde the

order passed by the ongrnal aumonty anctallowmg the Department's appeal without
conﬁrmmg the excess amount

3.2.2 The Commlsswner (Appeals)

Department's appeal and farl « :

k ebate sanctloned or by remandlng the case to the
original authonty wrth surtable drrectxons, is not proper dlsposal

4, Personal hearing was scheduied in these oases on 23.12.2013 in Mumbai.
Shri Rajiv Gupta attended hearing. of behalf of both applrcant partles and rerterated

grounds of revision apphcatlons Ne attended«heanng on behalf of department.

5. Govemment has carefully gone through the felevant case records and
perused the |mpugned orders-ln-ongmal and orders-

ln-appeal

6. Govemment observes that the sard»:ebate cIarms were lmtlally sanctloned m
toto by the original authority..;:Department filed appeals before Commrssroner
(Appeals) mainly on the ground that the rebate claims were sanctron_ed,of duty paid
on value which was more than transaction value and the claims should be restricted
to duty paid on transaction value. The applicant department had disputed only the
excess payment of rebate claims of Rs.55_661/- and Rs.1975/- only. Commissioner
(Appeals) while allowing department’s appeals has also set aside the entire
impugned orders-in-original. Now, the applicant parties as well as» department have
filed these revision applications on grounds mentioned in para (3) above.
8
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7. Government observes that as per para 3(b) (u) of Notlf’ catlon No 19/04-

i ‘v-'.CE(NT) dated 6.09.04, the rebate sanctlomng authorlty has t° Sat'SfY h|mself that

rebate claim is in order before sanctioning the same. If the clalm is. |n order he shall
r)],ls reproduced

"3(b) presentation o claim for rebate toﬁ'entral-‘E\'bké;;?i -'jitg
() ey s e T e
()] The Assistant Commissioner: of Lentral.. E\*ase or - the Deputy

Commissioner of Central Excise having jurisdiction over the ﬁactory of manufacture or

warehouse or, as the case may be, Maritime Commissiones of Cehtral Excise shall

compare the duplicate copy of application received from the. officer of .customs with
the: original copy received from the exporter and with the triplicate copy received

“from the Central Excise Officer and if satisfied that the claim is in order, he shall

sanction the rebate either in whole or in part.”

The said provisions of this notification clearly stipulate that after examining
the rebate claim, the rebate sanctioning authority will sanction the claim in whole or
part as the case may be depending on facts of the ease- Any other plea of scope of
limits of rebate sanctioning authority without review /challenge of such self-
assessments it is emphasized that when cited case of M/s. Priya Blue Industries

Limited (2004 (172) ELT-145 (SC) )is read alongwith M/s. Jain Shudh Vanaspati Ltd.

~Case ( 1996 (86) ELT 460 (SC)), in proper perspective then it transpired that when

there areinbuilt provisions in separate self-sufficient rebate sanctioning .provisions

*than the rebate sanctioning authority should neither wait nor dependf:upm%far:uy other
*action of review process by any jurisdictional authority. The- provision of Not. No.
-+19/04-CE(NT) dated 6.9.2004 will prevail over the CBEC Circular dated 3.2.2000.
" Further, the notification issued under Rule 18.of Central ‘Excise Rules, 2002,

prescribes the conditions, limitations and procedure to be folloWirrg for-claiming as
well as sanctioning rebate claims of duty paid on exported goods. The satisfaction of
rebate sanctioning authority réquires that rebate claim as per the relevant statutory
provisions is to be in order. He does not have the mandate to sanction claim of
obviously excess paid duty. Moreover, in these cases, the applicant parties have
made self-assessment of goods and it cannot be claimed that department had
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assessed the goods. Therefore, the circular of. 2000 as rehed upon by respondents
cannot supersede the provisions of Notlﬁcatlen No 19/04-CE (NT) dated 6.9.2004.

8. Government notes that the lssue involved,ﬁlnq thlS case has been decided

earlier in number of cases and also
991/2011-Cx dated 25.07.2011. ]
as under:-

| Operatwe portlon of satd order is reproduced

8.1 As per section 4(1) (a) of Central Excise Act; 1944 where duty of excise is
chargeable on any excisable goods with reﬁ‘:'rence ‘taetheir gvéluq then on each removal
ofsaldgoodssuch value shall. ; St e o

@ v " In a case where the gaods are sa/d by the assessee, for de/iVery at time and

place of the removal, the. assessee and the buyer af the goods are not related
and the price is the sole conSIderalJan far the sale, be the transaction value.

b) In other case, /nclucﬂng tﬁe cases where the goods are not sold be the value
' determmed in such manner as may bé prescribed,

82 The word 'Sale’ has been defined inSection Z(h) of the Centza/ Excise Act,
1944, which reads as follows: b

-'.S'ale’ and 'Purchase’ with their gram)naﬁca/ variations and cognnate expression,
mean any . transfer of the pass&ss:an of gaods by one person.on another in ordinary
course of trade or busmess for wsh or deﬁerred payment or ob‘rer va/uab/e
consideration. ”

83 ~ Place of Removal has been defned under Secﬂan 43) ©0), (i), (i) as:

a) A factory or any other p/ace or premises of prodwt/on of manutécture of the
excisable goods; -

(i) A warehouse or any other place or premises wherein the excisable goods
have been permitted to be deposited without payment of duty;

() A Depot, Premises of a consignment agent or any other place or premises
from where the excisable goods are to be sold after their clearance from the
factory.

10

“case of applicants vide GOT order No. 926
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vA 84y The rule 5 of Central Excise Valuation (Determ/nat/on of Pnce of E\'C/sable :
Goods) ru/es, 2000 is a/so relevant which is reproduced below:- I |

L0 ,..,éjé;':'_Ru/e 5. Where any excisable goods are sold in the C/rcwnstanca specified in

L RE g;c/ause (a) of sub-section (1) of section 4 of the Act except: the circumstances in
2w it . wibich the excisable goodis are sold for delivery at:a place ather thah. ‘the place of
o v e removal, then the value of such excisable goods. shalf be deemed o' be the
wevicfransaction value, exc/ud/ng the cost of transportation from the p/ace of removal

L upto the place of delivery of such excisable goods.
) Evp/anation 1. — "Cost of transportation” includes —
-(i) The actual cost of transportation; and

(7)) In case where freight is averaged, the cost of transpO/tat/on aa/cu/ated in
accordance with generally accepted principles of costing.

. Explanation 2. - For removal of dbubls, it is clarified- that | the cost of
transportation from the factory to the place of removal, where ’"the ‘fa'ctory is not
the place of removal, shall not be excluded for the purpose of determ/n/ng the

. value of the excisable goods.” ‘

8.5 .- Government observes that from the perusal of above provisions it is clear -
that: the ' place of removal may be factory / warehouse, a depot premise of -a
consignment agent or any other place of removal from where the excisable goods are to
. wnis be-sold for delivery at place of removal. The meaning of word 'any ather place*read
with -definition of 'Sale”, cannot be cohstruea’ to have meaning of any place outside
geographical limits of India. » The reason of such coniclusion is that as per Section 1 of
Central Excise Act, 1944, the Act is applicable within the territorial Jurisdiction of whole
of India and the said transaction value deals with value of excisable goods
produced/manufactured within this country. Government observes that once the place of
removal is decided within the geographical limit of the country, it can not be beyond the
port of loading of the export goods. Under such circumstances, the place of removal is

11

e
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. the port-of export where sale takes place. The appeliate authonly’s observation. that /t is
L quite Mb/e tﬁat the parties enter into any agreement - under which b‘ve exporter s

Mo 1163 af 2000 in the case af M/s Escv/tJCBf.td Ks CCE De/h/ repoded on

ho/t%g mat the price contracted Tor saie armm—ndrface-a Tt

- "of Séction's of Central Excise Act and is not correct since the ﬁarght; »Ir;suranm incurred .

beyvhd tﬁe place of removal/sale is to be excluded from the value as, I&gﬂ@ﬁs not /brm

part of tlansacﬂon value in terms of Rule 5 of Central Excise Valuation, m@s, -2000. . The .
' GOI ‘order No. 271/05 dated 25.7.05 in the case of CCE Nagpur Vs. M/s Bhag/rath
Textiles Ltd. reported as 2006 (202) ELT 147 (GOI) has also held as under

the expan‘er Is not liable to pay Central Ev«:/se duty on the ar va/ue of. ﬂ7e goods but

" the Central Excise duty is to be paid on the bansact/on value of b‘;ek goods as pras'cnbed
unaa' Secﬂan 4 of the Centzal Excise Act, 1944” It /‘s c/ear from b‘;e order lﬁat ln any

 case duty/snottobepaldonMeCfF Va/ue

86  Hon'ble Supreme Court in its order in awfappaa/ No. 7230/1999 and C4

'jooz (146)

ELT31 (SC) observed(ln para 13 aftﬁe saldj gemer tj ﬂ)at

“in view - of the discussions held above in our view the Commissioner of Central
‘Evcﬁse and CEGAT erred /n dlawmg an /nferenae that the “ownership in the ..

, prapelty oant/nued ta be reta/ned by the assessee till it was de//vered to the
- ‘buyer for the reason Matmeassesee hadan'angedforthe transportandtrans/t
i }lmumnce Such a conclusion is not susta/nable”

oA Sy S

Fudﬁer CBEC wde it (Section) 378 order 59/1/2003-0( dated 03~ 03-2033 has’ danfied
as under:-

7. Assessable value’is to be determined at the "place of remeval”. Prior to 1-7-
2000, “Place of removal” [section 44)(b), sub-clauses (i),(ii) and (7i}] was the
factory gate, warehouse or the depot or any other premises from where the
goodss were to be sold. Though the definition of "place of removal” was amended

12

‘ ob/iged to de/iver the goods to the Shipping Company and in such a case the p/aoe of o f,.?
" ‘delivety may be the place of removal is not tenable. The Comm/ss/aner (Appeals) order S
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with effect from, 1-7-2000, the point of determination of the assessable value
under section 4-remained:substantially the same. Section 4(3) (c) (i) [as on 1-7--
2000] was identical ta#»e eavﬂer“pmwslon contained in section 4(4)(b)(i), section

" j4 (3)(c)(ii) was. ldenaca/ to tbe earlier provision in section 4(4)(b)(i)) and rule7 of
" the Central Excise :Valuatioh: {Determination of Price of Excisable Goods) Rules, .

2600, took care of thessitustion covered by the earlier section (b)), Inthe .

Fihance. Bill, 2003 (clauise. 128), the definition "place of removal” is proposed 0. ..., . .. -
bé restored. through: amendrwent of section 4 to the position as it existed Just ..

prior'to*l -7-200,0.3' T e e

8. Thus, it would be easenba/ in each case of removal of excisable goods to
determine the point of "sale®, As per the above two Apex Court decisions this will
depend on the terms (or conditions of contract) of the sale. The ‘insurance’ of
the goods during transit will, however, not be the sole consideration to decide
the ownersh/fo or the point of sale of the goods.” |

8.7 Goverriment obsérves that the respondent in their counter reply relied upon
the CBEC circular 203/37/96-Cx dated 26.4.96 and circular No.510/06/2000-Cx dated
: 3 2.2000.1In this regard the Government observes that w.e.f. 1.7.2000, Me concept of
" transaction value was /ntroduced for valuation of goods under Centra/ Excise Act.
Though the CBEC r:/rcu/ar 203/37/96-Cx dated 26.4.96 was issued when transaction
value concept was not introduced yet the 5a/d dircular clearly states that AR4 value of
excisable goods should be determined under section 4 of Central Excise Act, 1944 which
/s required to be mentioned on the Central Excise invoices. Even now the ARE-1 value is
" to be the value of excisable gqaods determined under section 4 of Central Excise Act, 1944
je. the transaction value as defined in section 4(3)(d) of Central Excise Act. CBEC has
further reiterated in its.subsequent circular No.51 0/06/2000-Cx dated 3.2.2000 that as
clarified in circular dated 26.4.96 the AR4 value is to be determined under section 4 of
Central Excise Act. 1944 and this value is relevant for the purpose of rule 12 and 13 of
Central Excise Rules. The AR4 and rule 12/13 are now replaced by ARE-1 and rule
18/19 of Central Excise Rules, 2002. It has been stipulated in the notification No. 1 9/04-
CE(NT) dated 6.9.04 and the CBEC circular No.510/06/2000-Cx dated 3.2.2000 that
rebate of whole of duty paid on all excisable goods will be granted. Here also the whole
duty of excise would mean the duty payable under the provision of Central Excise Act.
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Any amount paid in excess of duty liability on one’s own volition cannot be' treated as . ..

g duty B"ut/thas to be treated sfmply a voluntary deposﬂ' with the Govemment which /5__ |

amount ‘annot be reta/ned by Government without any authority of law Honble H/gh =

Court of Piinjal & Haryana at Chandigart vide order dated 11.9.2008 - CWP-Nos. 2235~ -
" V& 3758°°6F 2007, In the tase of M/s. Nahar Industrial Enterprises Ltdff‘-'l/s. UoI has
:deadedasundef | S ;

"Rebate/Reﬁlnd Mode af payment Petltloner paid lesser duty on domesac product f '

and h/gher duty on export product which was not payable — Assessee not entitled to :
refund théreof in cash regardiess of mode of payment of said higher excise duty = e
Petitioner is entitled to cash reWon/yofﬂepo:ﬂondeposrtedbyltbyadua/cred/t‘ ,

and for rema/ning pomon, refund by way of cred/t is appmpnate ”

8.1 Govemment has held that rebate of duty pald on transactron value of goods
determmed under sectlon 4 of Central Excnse Act 1944 is admissible under rule 18 of -
Central Emse RuIes 2002 read wrth Not. ‘No. 19/04-CE(NT) dated 6.9.2004.
Govemment had rerterated the f' ndlngs of GOI order No. 271/@5 dated 25.7.2005 in
the case of M/s Bhagrrath Textlles 2006 (202) ELT 147 (GOI) wherein it was held .
that exporter is not hable to pay duty on CIF value ‘of goods but duty is to be pald on
transaction value determrned under Sechon 4 Govemment notes that sard issue in
the case of apphcants in GOE. erder No. 926-991/2011—Cx dated 25 07 2011 was
decided and ratio of said order:is’ squarely applrcahle to these cases

8.2 Appllcants have nNow. relled heavrly on CBEC Clrcular No. 510/06/2000—Cx
dated 3.2.2000 and.above GOI order Na. 1685/ IO-Cx dated 3.11. 2010 and 1805/ 10-
Cx dated 24.12. 2012 in the cases of M/s SPL Industries Fandabad and M/s Sterhte
Industries (India) Ltd. Tuticorin respectively.

8.3 In the case of Sterlite Industries (I) Ltd. rissUe related to rebate of duty paid
on supplementary invoices raised by foreign buyer on finalization of provisional
values and duty amount paid was not reflected in the ARE-I as the invoices were
raised subsequent to exports. In that case, rebate of said duty paid on
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supplementary invoices was allowed. by Government since transaction value was

revised subsequently and the said claim was filed within one year from the date of
export. In the said case, no issue»:bf CIF valuev/ FOB value was examined.

|"‘,

8.4 Similarly in the case of SPL Industnes, Government in para 8 of its order had
noted that the foreign remittances as per BRCs is equal to the ARE-1 value and
therefore the order-m-appeai acceptnng the ARE-1 value as transaction value was
upheld without examlnlng the transactlon value wnth respect to CIF/FOB value. In
the said case, Government had not speCIﬁcaIIy examined the issue of transaction.
value with respect to CIF value/FOB value Govemment has subsequently examined
the issue of transaction value wnth respect to CIF value / FOB value |n number of
Revision Orders in the case of namely M/s Pidilite Industries Ltd., GOI order NO.
'1536-1564/11-Cx dated 18.11.2-0151,,:M/s Rohm & Hass (I) Pvt. Ltd., GOI order No.
728-732/11-RA-Cx, M/s Vinati Organics Ltd. GOI order No.573-604/11-Cx dated
26.5.11, and number of other orders In all these orders a similar decision is taken.
The similar decision taken in ‘a‘r::piiefaf'ri‘t's case vide GOI Order No. 926-991/2011-Cx
dated 25.07.2011 has also been reproduced in para 8 above. Applicant is citing
order of the year 2010 which cahnqt be made applicable to the present issue due to
the reason stated above. Moreovﬁer, the issue is specifically dealt in the revision
orders issued in the year 2011 and 2012 as mentioned above and the ratio of said
orders is squarely applicable to this case. So it is wrong to contend that applicant is
being given different treatment.

8.5 For applicability of the cited precedehts; Government is of the opinion which
is guided by the observations of t_iOh,’bi’e’Shpre’me Court in para 10 of the judgement
in case of Escorts Ltd. vs. CCE Delhi-II 2004 (173) ELT 113 (SC) which inter alia
stipulates precedent —circumstantial flexibility - One additional or different fact may
make a world of difference between conclusion of two cases — Disposal of two: cases
by blindly placing reliance on a decision, not proper - In para 11 of said judgment
following observations are made:-
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“11. The following words of Lord Denmng in the matter of applying precedents
have become locus classmus - v

..... “Fach case depends on its own ﬁaas and a dose simllanty between one case and another is
not enough because even a singfe significant detai/ may alter the entire aspect in dediding such
cases, _One should avoid temptabon mJeC/de casesbnmatzﬁmg the colour of one case against
the colour of anotter .......... .

"

Therefore there cannot be any stnct statutory relled upon citation which can
be taken as guiding precedents because each one of above citation have different
background of factual merits pertaining to manufacturers manufactunng goods of
different sub-headings following different -set’ of Notlﬁcatrons choosrng different
beneficial schemes and changing thereof in between a glven f nancral year thereby
leading to arise of different questlon of Iaw o ' ‘

8.6  Applicant has argued that frelght and insurance incurred beyond the port of
export cannot be excluded from transacbon value on it not mentioned separately in
the invoice. Here, appllcant has argued contrary to GOI order mentioned in para 8.4
above and to the provrsrons of rule 5 of valuation rules 2000. Explanation 2 of said
rule state that cost of transportation from factory to place of removal where factory
is not the place of removal shall not be exduded for the purpose of deterrmmng
value of excisable goods As per dlscussion in para 8 ‘the place of removal cannot
be beyond the port of export. So the transportation cost at the most upto port of
export (the place of removal) can be included in the value |

9. It has been contended by the applicants that the difference in AREs-1 value
and FOB value given in the Shipping Bill is due to the difference in calculations only
and the same cannot be attributed tor freight: & thsurance charges. Apphcant has
claimed that difference in ARE-1/FOB Value is due to difference in foreign exchange
rates adopted in the case of ARE-1 & Shipping Brlls._ In this regard Government
observes that CBEC has clarified in CircularNo.510/06/2000-Cx dated 3.02.2000 that
there is no question of requantifying the amount of rebate by applying some other
rate of exchange prevalent to subsequent the date on which the duty was paid.
From this, it is quite clear that the rebate amount need not be changed if the
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». . difference in both values is due to difference in exchange rate subject to. condition
‘ that valqe represents transaction value. This contention ments ,consxderatlon and is
AP requmaq to be considered by the original authorlty after doing necessary venﬁcatlons

i fr0m~records The rebate claims initially sanctloned by ongmal authonty_ excluding
: «,the disputed amounts of Rs.55661/- and Rs.1975/-as stdtet] above ‘are i order as
- = the-same was not challenged at all. Commissioner: (Appeals) has erre’dﬁ‘ ifv setting
"'i;‘:";f;asule the sanction of entire rebate claims. As such; the sanctiorrcfimpugried rebate
SRR ‘iclalm excluding the disputed amount of Rs. 55661/— and"Rs. 1975/- is* upheld and

ts;,,_,,ftmpugned orders-in-original are restored to this extent." The |mpugned order-in-

: g‘u_-appeal is also modified to this extent. The matter is requrred to be- remanded back
. 2. tororiginal .authority to decide afresh the. rebate claims.to the. ‘extent :of disputed
amounts of Rs.55661/- and Rs. 1975/- only.

P 2 10. In view of above discussion, Government remand,—the;nﬁatter back to original
s - authority to decide the same afresh in the light of above obserilations, A reasonable
e opportunity of hearing is to be afforded to concerned parties.

11.  Revision applications are disposed off in above terms.

12. So, ordered.

(D/p. Singh)
Joint Secretary (Revision Application)

(1) . M/s Chemagis India Pvt. Ltd., Shivam Chambers, 106/108 1%t Floor,
S.V.Road, Goregaon (W), Mumbal 400062
seewd 0 -@Y Mfs Dy-Mach Pharma, Mumbai, B-12, Anand Sagar, Old" Nagardas Road,
Andheri (East) Mumbai-69
(3) - Commissioner of Central Excise & Customs, Raigad Commissionerate, Ground
Floor, Kendriya Utpad Shulk Bhawan, Sector 17, Plot No.1, Khandeshwar,
Navi Mumbai — 410 206
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(et wrat/Insgwat Sharma)
HETIS$ a!l‘ga’d/Assn stant Cornussioner

CBEC-0SD (Rewsion Appiication)
foer wxrera (vrores faiT)
Munistry of Finance (Deptt of Rev )
HIA UYHI/Govt cf India
A% . AFH/ New Duini
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1.

7.

8.

- Floor, Kendriya Utpad Shulk BhaWan,Sector f

| F.No. 198/30-31/12-RA
Order No. 12-=W /2014-Cx dated _2#:01.2014

Commissioner of Central Excise ‘éf'Custéﬁi;;'il?;é:lg,,agéfc,ommi'_ssianera,tﬂe, 4
17,Plot No.1, Khandeshwar,

Navi Mumbai - 410 206

M/s Chemagis India Pvt. Ltd, Shivam Chambers, 106/108, 1% Fioor,
S.V.Road, Goregaon (W), Mumbai-400062 © - 7 et T

M/s Dy-Mach Pharma, Mumbai, B-172,"»Aﬁ'a‘nd‘ Sagar, Old Nagardas Road,
Andheri (East) Mumbai-69 _—

. Commissioner of Central Excise (Appeats-IT), Mumbaf Zorie, 3¢ Floor, Utpad

Shulk Bhavan, Piot No. C-24, Sector-E, Bandra Kurla Complex, Bandra(East),
Mumbai-400 051. Lo :

The Deputy Commissioner of Central Excise’ (Rebate), Raigad, Office of the
Maritime Commissioner, Ground Floor, Kendriya Utpad Shulk Bhawan, Sector-
17, Plot No. 1, Khandeshwar, Navi Mumbai ~- 410 206

PA to ]S (RA)

Guard File

Spare copy

ATTESTED

(B.P.Sharma)  tux
OSD (Revision Application)
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