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ORDER NO. _ - 119 10i3jcx DATED ;3_3@13 OF THE GOVERNMENT OF
INDIA, PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE GOVERNMENT OF
INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944,

SUBJECT & *V_W»V‘VMREVISION APPLICATI&)N FILED UNDER SECTION 35 EE

IN-APPEAL No. 73/2010°(M-IV) DATED 20.10.10 PASSED BY ..
COMMISSIONER OF CENTRAL EXCISE (APPEALS), CHENNAI

APPLICANT | | : M/S» INPAC DELTA INDIA PVT. LTD,, SRIPERUMBUDUR ‘
RESPONDENT :  COMMISSIONER OF CENTRAL EXCISE, CHENNALTV
PR

6" FLOOR, BHIKAJI CAMAPLACE,

\L EXCISE ACT, 1944 AGAINST THEORDER
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Sriperumbudur against the‘order-in-appeal No. 73/2010 (M-1V) dated 20.10.10 péSsed
by the Commissioner of Central Excise (Appeals), Chennai with respect to ordér-in-
original No. 08/2009 (RF) dated 29.1.09 paséed by Deputy Commissioner of Central
Excise-I Poonamallee Division, Chennai-Iv Commissionerate.

2. Brief facts of the case ar'ei"}-jftha't’“ the applicant preferred a rebate claim under
Rule 18 of Central Excise Rules 2002 read With‘Sectiolrvt'llB of Central Excise Act
1944 for an amount of Rs.2,87,501/- with the Divisional Office on 13.6.2008 for
the payments ‘made ‘as Central Excise duties for the clearances effected to M/s.
NOKIA Telecom SEZunder five ARE-ls. The applicant béing a 100% EOU unit has
clalmed _itﬁat they ‘pa'i%dmczluty at the time of export in terms of the provisions of

- Payment of ‘duties'of | = exemption Notification,
contrarily, they have paid the _a‘uﬁes of excise voluntaril){ and cl_aimed'vthé same as
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above said reason and after due process of law the AdJudlcatmg Authority
re]ected the rebate clalm B : -

3. Being aggrreved by the said order-rn-orrgmal appllcant ﬁled appeal before‘
Commrssnoner (Appeals) who upheld the rmpugned order-m-orlgrnal and reJected the

appeal. -

4. Being aggrieved by the impugned order-‘n-'appeal the appliCant has filed this
revision application under Section 35 EE of Central Excrse Act 1944 before Central
| ‘Govemment on the followrng grounds S

1 Thelow”“erauthonty hadheldthattheclearancesfromappellantumt is exempt
from payment of duty in terms.of Notfn.No.24/2003-CE dated 31-3-2003, and therefore
they ought to have availed the exemption and not ‘pald’duty" Theappellant submitthat :
in terms of the proviso to Sectron 3 when the’ goods manufactured inthe 'EOU are’
cleared into DTA the excise duty payable IS to be calculated:é_based on. the value and -
rate of duty under the Customs Law provrsrons By a ﬁctlon the provrso to Sectron 3_. '
provrdes that the dutres of excise on excrsable goods manufactured in an EOU shaltbe

©an amountequal to the aggregate'dutles of' Customs whlchiwould be levrable under the“: -

~ Customs Act or under any other law for the tlme berng in force Thus, the EOU belng a.
manufacturer of excrsable goods are faced wrth two types of dutles (a) the duty of. :
excise to be called Central Value Added Tax under Section 3 as well as (b) duties of "
excise being an amount equal to the aggregate of duties of Customs. {eviable thereon as f‘
per the proviso to Seetion 3(1) of the. Central Excise Act '1944. To get ‘over this :
situation, Notification 24/2003-CE was rssued on’ 31 .3.2003 - (and its predecessor -
Notification 125/84-CE dated 26.5. 1984) exemptmg all goods: Manufactured in'an EOU :
from the whole of duties of excise leviable thereon under Section 3 of the Central Excise
Act. However, to avoid an EOU,'k from claiming the exemptldnzeven for the goods -
cleared in DTA, the proviso was inserted that the full-aexeryhption from duty under |
Notification 24/2003 will not apply if the goods are cleared:in DTA.
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42 Thus, readlng Notlfcatlons 24/2003 and 23/2003 together, the amount of duty

leviable on the excisable goods manufactured by EOU and brought to any place into

- India shall be. the rate of duty as specuﬁed under Notlﬁcatlon 23/2003 'However, on
‘ exports of excusable goods the duty payable shall contmue to be as per the proviso
B clause namely, the aggregate of the dutres of Customs payable on like goods imported
to India. The payment of duty on the- goods exported under the proviso to Section 3 (1)
of the Central Excnse Act |s therefore in order, It is submltted that the object and
‘ purpose of the notlf'catlon no: 24/2003-CE dated - 31. 03 2003 (prevnously notification

o no: 125/84 CE date 26: 5. 1984) is not to charge excise duty under Section-3.on goods

SR produced in EOU but only levy the proviso. duty Hence the payment of the duty under
_l,;'the pmvso clause is. correct and the legltlmate clarm of rebate ‘of the duty pa|d cannot

; 2 be relected_‘,‘by lnterpretatlons_that do no, serve the purpose In the crrcumstances, the

payment of duty and claamvof ' _bate is-als

‘ n. order and the lower authorlty ought not

| :4 4 Without prejudice to the earlier submrssmns the appllcant submrts before the
’lower adjudlcabng authorlty as well as’ appellate audmnty that they are altematlvely
 eligible for refund under - Section '11B of- Central Excrse Act 1944, Sechon 11B also

. provudes for: refund: of duty paid- erroneously, and the duty paid on export clearances-

. are. well within the ambit of. the above section, and the lower authority ought to have
E sanctioned- the refund. Further the applicant is also alternatively elrgrble for refund in
~ terms of provisions of Rule 5 of Cenvat Credlt Rules 2004 (CCR'2004) the plea of which
was placed ‘before the lower authority. The lower authority ought to have sanctioned
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the refund under Rule 5 of. CCR'2004 the plea of the appellant is |gnored by Iower
authority as well as the appellate; authorlty as the impugned order is* silent on this
aspect. The lower authorlty held that as. the appellant have pald duty on thelr own
volition the same cannot be’ consrdered as exc , _utytas there is no charge .Caste.on
them by Section 3 of the Central Excrse Act 1944 n terms of Para 1 2 Chapter 8 of
CBEC Supplementary instructions, the det‘ mtion of term refund' under Sec 113 includes
'rebate’. The lower authority held that the applrcant ought not to have pald duty when
there is an exemption, he should ‘have. sanctloned the amount pald erroneously by
- applicant, by treating the rebate as refund clalm When the duty |s not at all payable as
held by the lower authority, the collectlon and retentlon of the same is also wrthout
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M.authonty of law, and the proper course of actlon lS to refund the amount pald by
mistake. . ‘ ‘

~ Case Iaws relled upon by the appllcants are: -

o Hlmal’aya Internatlonal Ltd Vs CCE Chandlgarh.1'2003(154) ELT 580{Tr|-LB)
L. _',Hlndustan Aluminium’ Corporatlon Ltd Vs CCE 1981(8) ELT 642 (Del) - -

.. Punjab Stainless Steel Vs CCE 2008 (226) ELT 587 (Tru-Delhl) '

. ‘Bala Handloom Exports Vs CCE 2008 (223) ELT 100 Trl

o InRe: Sacheta Metals Ltd 2006 (zo,_k. ')[ELT 184 (Commr Appl.)

. Commrssroner Vs Suncrty Alloys Pvt Ltd 2007 (218) ELT 174 (Ra] )

o Hmdustan Unllever Vs CCE 2010 (250) ELT.92. (T rl-Ahmd )

5. Personal hearing |n thrs case scheduled on 13/14 12 12 was attended by Shri
M.S.Krishna Kumar, Advocate on behalf of the appllcant who rerterated the grounds of .
revision appllcatlon He submrtted that in a similar. case ‘Hon'ble Chennal ngh Court
has allowed the rebate in the W P No. 5667/ 12 in the case ‘of Orchid Healthcare vs UOL
Shri Aroklara], Deputy Commissioner, Poonamallee: Division appeared on behalf of the
respondent department and submitted that the order-m-appeal being legal & proper
may be upheld.
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6.  Government has carefully gone: through the relevant case records and perused
the impugned order-in-original and order-in-appeal. ’

7. On perusal of recordsv? Government observes that the adjudicating authority
rejected the rebate claim on the kground_tnat in_terms of Section 5A(1A) of Central
Excise Act, 1944 absolute ekenfiption is avaiiabie to the applicant being a 100% EOU
'vhence’ they had no option to pay duty and tiain*l_i{ebate_under Rule 18 of Central Excise
Rules '2002. 'Com»missioner ‘(Appeals) has_upheld ‘_theimpugned order-in-original and
rejected the appeai ofv'applicant.' Now ‘

- on the grounds stated at para 4 above.

8 I this regard, Government notes that issue regarding adrnissibiiity'.of rebate
claim under rule 18 of Central Excise Rules 2002 to, 100% EOU was decided vide GOI
 Revision Order N0.219-245/12-CX dated 9.3.12 'in-the case M/s Vijay Chemical
Industries, Mumbai. In the saidcase revision\_fapplication‘was‘ filed by party against

- order-in-appeal NoPKS/103-129/BEL/2010 dated 1610 ‘, passed by Commissioner of
' ' ' ;AI’HN.'.V Theoperative *portionof said order is as under:

 Central Excise (Appeals), Mumbal

"7 On perusal of records, Government observes that applicant a 100% EOU cleared
the finished: goods for export on payment ofduty by debiting ',Ce‘nyat_Cred__it account and

filed rebate ciaims- of duty paid on such’ exported ‘goods which wei-e'vvvsa'nc:ﬁon‘_ed by

Assistant Commissioner Central Excise. However Commissioner Central Excise reviewed

the Orders-in-Original passed by' Assistant Commissioner Central Excise & filed appeals

” before: Commissioner (Appeais),v who aliowed :'ti'ie":idepai'tment appeals holding that

rebate claim were not’ admissible in these cases since the said | goods were

- unconditionally exempted from whole of duty under Notification 24/03-CE and applicant

~.had:no option-to pay-duty in view of provision of section SA(1A) of Central Excise Act

~1944. Now, the applicant;hasfﬁled these revision application on the grounds 'stated in
para (4) above. | | T |

T

the applicant has filed this Revision Application
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- Applicant has malnly contentedpthat £ommrssmner (Appeals) did not follow the

decision of Hon'ble High Court of: Rajasthan in the case of Central CCE Vs. Suncity Alloys'
Pvt. Ltd which it was held that |f no duty was liable and Stl" assessee paid duty the
department cannot retain it on any ground and- must refund it Appllcant has also -
concluded that it has been consrstent -policies .of- Govemment to ensure that exporter -
does not have to bear the taxes and duties and taxes/dutres do not became a cost

81

In order to understand the tssue it is necessary to go through the provusuon of -

Notification No. 24/03-CE dated 31. 03 03 and section 5A(1A) of Central Excise Act, 1944 =
which are extracted below: s : . t .

8.‘2.'

Nﬂﬂﬁcamn No, 24/2°°3£Edawd3w3mmtesasfoﬂom

oAy In exercise of the power conferred by sub-section- (I) of section 5A of Central;j; i
Excnse Act, 1944, (1 of 1944); read; with ‘sub-section '(3) of Section 3of the -

| Addmonal Duties of Excise: (Goods of special: Importance) Act, 1957 (58 of 1957) 3

A .;land sub-section (3) of section: 3 of the Additional: Dutues of Excise (Textiles and - . e ‘_
P v__Textlle Articles) Act, 1978 (40 of 1978), the Central Govemment betng *sat:sﬁed e ‘v
o ‘.".,Jg:that it is necessary in the Pubhc interest so to do, hereby; e TR

: (a) Exempts all excrsabtegoods produced or manufactured inan export oriented ‘f

undertaking from whole of duty of excise Ievuable thereon under ,
_ section 3 of Central Excise Act 1944 (1 of 1944) ‘and additional duty of
- excise leviable thereon under section 3 of addrﬁonat Duty of Excise (Goods

- of Special Importance)’ Act, 1957 (58 of 1957) and ‘addition duty of excrse“" )

leviable thereon under section 3 of addltlonal Duty of Excrse (T extxles and :

. Textile Articles) Act, 1978 (40 of 1978); -

;. -Provided that the exemptlon contained in this Notnﬁcation in respect of duty

of excise leviable under section 3 of said Central Excise Act shall not apply to - o

such goods if brought to any other place in India;”
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83 ‘ Sub-Section (1A) of Secbon 5A ‘of the Central Excise Act, 1944 stlpulates as
follows;-

“(1A) For the removal of doubts, it is hereby declared ‘that: where an
exemption underfsub—section'(l).in respect of any excisable ‘goods from the
whole of the duty of excise leviable thereon has been granted absolutely the
manufacturer'Of such excisable goods shall not pay the duty of excise on
such goods.”

8.4  The Notification No. 24/03-CE dated 31-03-2003 was issued under section 5A(i)
of Central Excise Act 1944. The goods manufactured by 100% EOU and cleared for
export are exempted from whole of duty unconditionally. Therefore in-view of provisions
- of subsection (1A) of sectlon 5A, the apphcant manufacturer has no optlon to pay duty.

.. Government. notes that ﬂhere is no: condit:on for avaulmg exemptlon from payment of |
2y ;duty on: goods cleared for exporls Normally the 100% EOU has to ‘clear goods for
.. exports as per the EOU- scheme: Smce there is no condition in’ the” ‘notification for

o 'prowsiom of. sub—sectnon (lA) of sectl on e
o be pa'd on Such export: goods y.

avamng exempti "__,};goods manufactured by'100% EOU and 'Ieared for export the

(1 ‘re‘apphcable and no‘?'duty was required
As ' such rebate craimsr_wwere’ rightly held by
'“_:Commissmner (Appeals) to be in admnssnble in terms of rule 18 of Cenh'ai Excnse Rule

E . 2002 Govemment ﬁnds support from'me bservations of Hon’ble SUpreme Court in the

case of M[s IT C Ltd Vs CCE reported as ~2004{-1(171) ELT—433 (SC), _and M/s Paper

Products Vs CCE reported as 1999 (112) ELTv-765 (SC)- that the simple and plain

S ;meanmg of the wordmgs of statute are to be stmtly adhered to. CBEC has also clarified
o wv,vude letter F.No. 2009/26/09—Cx dated 23 04.2010 (para 2) as under - '

 “The matter has been exam/ned Notiication No: 24/2003-CE dated 13.03.2003

provides abso/ute exempaon to the goods manufactured by EOU. Therefore, in

: terms. afLSeca,on SA(1A) af,b‘z’e Cenba‘lvv Excise Act, 1944, EOUs do not have an
. option to pay duty and thereafter claim rebate of duty paid.”



8.5 As regards, applicant’tsv,:{contgntjon that.rduties/taxes ‘are not to be exported,
Government notes that these are various ,_scheme: in"operation which :neutralize the
effect of duty incident on the exported goods. Each scheme is govémed ‘by the
condltrons/hmltatrons and procedures laid down .in the notification. ‘In -this case the
prov15|ons of section 5A( 1A) of Central Excrse Act 1944 -put embargo on payment of duty
Hsrnce goods were exempted from payment of whole of duty un conditionally. However,
the unutilized Cenvat Credit is permltted to refunded under rule 5 of Cenvat Credit
Rules, 2004 and the said facrhty is not avarled by applrcant

8.6  Applicant has relied upon the decision of Hon'ble Hrgh Court of Ra]asthan in the
case of CCE Vs. Suncity Alloys Pvt. Ltd. In this sard case Hon'ble ngh Court has held

e e e e T

that if no duty is as leviable and stilt assessee paid'duty ??the‘ department cannot retam it

ona any ground and must refund rt Govemment observes that the duty pard wuthout the .
authority of law cannot: be treated as duty paid under the provrsron of Central Excise

Act. As such the said paid amount has to be’ treated as a vquntary deposrt made by

applicant- with the Govemment Government cannot_ retaln any amount without anyt_ 5 '

Orders-m-Appeal on merit and holds that sard rebate clalrhs are nghﬂy held inadmissrbie

under Rule 18 of the Central Excise Rules, 2002 read with Notrﬁcatron No 19/2004- o
CE/(NT) dated 06.09.2004. The rebate claims atready sanctroned are Iarble to be
recovered. The applrcant has to repay the already sanctroned amount m Cash Afcer the

recovery is affected, the applicant may be aﬂowed to take recredit of sard amount in the
, Cenvat Credit account from- whach it was lmtially pard The impugned Order-m-Appeal is
'modrﬁed to this extent.” - °

In the said order and several other orders Govemment had consrstently taken a view - :
that in view of provisions of Sectron SA( 1A) of Central Excrse Act 1944 the 100% EOU
who en]oy uncondrtronal exemptron from payment of whote of basrc excuse duty .under
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Notlr'catlon No 24/03-CE dated 31 3. 03 has no optlon to pay duty and thereafter claim
o rebate of duty paid on exported goods SR

9 Govemment further observes that sumrlar‘,_vfndrngs were grven |n GOI ‘Revision

' Order No 1624/11-CX in the case of Orchrd Health Care Tamllnadu Party challenged

‘. bythe petitioner, on the goods exported by' it, as expeditrously as possnble sub]ect to
"""":ﬁ‘”"'certain ,condrtlons*whlch may be‘neoessary to\safeguard‘ the lnterests of the respondent
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. M/s Inpac Delta Indfa Py, Ltd,
:C-6, SIPCOT Industrial Part
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Department The writ petltron lsordered«accordingly. No costs Consequently, connected ,
miscellaneous petition is closed "

10. Government notes that the lssue is, requrred to be decrded in.the hght ofy
abovesard Judgement of Hon'ble ngh Court of. Madras. il _-efore Government sets
aside the |mpugned orders and remands the case back to“th' ,original authority for 5

decudrng the issue afresh in the Iight of above said - order of Hon’ble ‘High Court of o

Madras. A reasonable opportunuty of personal hearmg may be afforded to both the
parties. Do ,

| 11. The revusuon apphcatron is drsposed of in terms of above
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; Chennai-IV, Commissionerate, 692,
se (Appeals), 26/1, Mahatma Gandhi

Excise, Poonamiallee Division, C-48,

Copy to:-
1. The Commissioner of Central Excise,
' ~-Anna Salai, MHU Complex, Nandanam, Chennai-600035, Tamil Nadu
2. The Commissioner of Central Exci
-~ . Road, Nungambakkam, Chennai-600034, Tamil Nadu.
3. Deputy Commissioner of Central
TNHB Building, Anna Nagar, Chennai-600040, Tamil Nadu
' 4  Guard File. . . . | L
\/5/ PS to JS (RA),
6. Spare Copy
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