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ORDER NO. .117 _OF THE ' GOVERNMENT OF .

INDIA, PASSED BY SHRI D. P SINGH JOINT SECRET ARY TO  THE, GOVERNMENT OF
INDIA UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT 1944 '

SUBJECT :  REVISION APPLICATION FILED UNDER SECTION 35 EE OF
‘ THE CENTRAL EXCISE ACT, 1944 AGAINST THE ORDER-IN-
APPEAL No. SDK (1503). 112/M 1/2001 dated | 119.07.2001 .
passed by Commissioner of Central Excise ‘(Appeals)
Mumbai-I

APPLICANT - :  Shri ShYam Kumar C. Prem Chandani -
. Partner of M/s Sunny Overseas, _Ahmedabad

RESPONDENT :  The Commissioner of Central Excise & Customs, Mumbai-I
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ORDER

These two revision appllcatlons are filed by Shri Shyam Kumar C. Prem
Chandani partner of M/s Sunny Overseas Ahmedabad and M/s Sunny Overseas
Ahmedabad against the order-in-appeal No. SDK (1503) 112/M- 1/2001 dated
19.07.2001 passed by Commissioner of Central Excise (Appeals) Mumbai-I.

2. Brief facts of the case are .that:on the basis of intelligence that Merchant
Exporters of textiles fabrics hadf:' iudulently clalmed and obtained the rebate of Central

Excise duty on the strength: of ‘fake o fabncated documents and mlsdeclaratlon
suppressron of facts the sanctloned rebate clalms of the appellant were taken up for
scrutlny Durlng the course of scrutmy of: the duty paylng documents GPIs, with the
_correspondlng shrppmgﬂ bl"S |n respect of each of the refund clalms, dISCrepandes in

ed polyester X Polyester" the correspondlng shlpplng brlls mdrcated the
goods as fabrlcs from “Artrﬁcral Staple Flbres" other woven fabrlcs of “Synthetlc Staple

'goods cleared after the GPIs Therefore, show cause notlce was |ssued and 'den'land of

Rs __1,84 356, 96 »was conﬁrmed ’ penalty; of Rs 1 lakh_was vﬁlmposed and personal penalty

3. | Bemg aggneved by the sard order-ln-orlgmal appllcant filed appeal before
Commlssroner (Appeals who: vide: lmpugned order— n-appeal dismissed the appeal for
not complylng with the provrsrons‘ of section 35 F of Central Excrse Act 1944 as neither
duty / penaltles were deposuted nor any stay appllcatlon was filed.

4. - Bemg aggrleved by the |mpugned order-m-appeal the appllcants have filed
revision applications under Section 35 EE of Central Excise Act, 1944 before Central
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Government on the various grounds -and"'claimedp.,thatrrebate was rightly admissible to

them and no penalty is imposable.

5. ‘Personal hearing scheduled in this. case on 21.12. 12 at Mumbai was attended by
Shri R.V. Shetty; Advocate on behalf of the appllcant who rerterated the grounds of
revision applrcatlon and requested to condone the delay in t‘ lmg revusron appllcatron
Shri P.K. Bohra, DCCE DlV -A Mumbal-I attended hearing on behalf of department and
requested of uphold the impugned order-in-appeal.

6. Government has carefully gone through the relevant case records and perused

the lmpugned order-ln-orlglnal and order-ln appeal

7S O perusal of records --------- Govemment erwes wthatmthe« ~app |
applications for condonation = of delay .in fi lmg revrsron application. . Before consrderlng ,
_ the matter on merit, the application for. condonatlon of delay are to, be dec1ded Itis
observed that the revision applrcatrons are ﬁled on 10 11. 2010 agalnst the lmpugned"
| order-in-appeal dated 19.07.2001 after delay .of. more than 9 years The revrsron
applications -are. filed after statutory tlme |lmlt as. Iald down ln sectlon 35 EE (2) of -

Central Excise Act 1944 For proper understandmg of issue,. the relevant section. 35 EE o
g "(2) is reproduced below - N

7.1 %(2) An appllcatlon under sub-sectlon (1) shall be made wrthln three months
from the date of the communlcatlon to the applrcant of the order agalnst Wthh the
: a-pplrcatlon,ls.belng made :

Provided 'th‘atth"e Central Government may, if it is satisfied that the applicant was
prevented by suffi crent cause from presentmg the appllcatlon wrthm the aforesalcl.
perrod of three months, allow it to be presented wrthln a further penod of three
months.” '

72 From above, it is quite clear that applicant was- required to file “revision
application with 3 months of communication of order. The delay upto 3 months can be
condoned by Government. The revision application filed after 9 years is clearly time
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barred. There is no provision under section 35 EE to condone delay exceeding 3
months.

7.3 Applicants have contended in their applicatlon that delay has occurred due to
non- 'receipt of ~order-in-'app'ea’l in time, that they received the said order on 9.8.10, that
‘applicant come to know the issue of order-m-appeal only when they received a letter
from ACCE. In this regard itis observed that W|th reference to apphcant’s letter dated
April 2010, ACCE Mumbai-I vide Ietter F.No.V (15) Recovery /Sunny /03 dated 29.07.10
had supphed copy of sald order-ln-appeal dated 19 07 2001, with a request to deposit
the Government dues. 1t is diffi cult to belleve that sald order was not recelved by them
earlier. Appllcant had fi led appeal before Commrsswner (Appeals) in the year 2001.
The Commnssroner (Appeals) had granted four opportumtles of heanng but the same
‘were not avalled by appllcant Appllcants dld not mqunre about decision’ in thelr appeal
for 9 years and kept silent for years together Even the appeal was ‘filed without
complylng the provrsronof sectlon 35 Fof CEA 1944 The order-m—appeal was received
by Junsdlctlonal ACCE at the relevant tlme and therefore there is no reason for non-
‘recelpt of sald order by applrcant"'f'soon alter the lssue of same “As such applicant’s
* dlaim that they have recelved order-ln-appeal on 9. 8 2010 is not acceptable

’7 4 Further it has been heId by the Hon’ble Supreme Court in the case of Collector
Land Acquusntlon Anantnag & Others vs Mst Kat]l & Others reported |n 1987 (28) ELT
185 (SC) that when delay is wrthm condonable Ilmrt lald down by the statute the
dlscretlon vested in the authorrty to condone such delay |s to be exercrsed followmg
gurdellnes Iald down in the said Judgment But when there IS no such condonable limit
and the cIalm is filed beyond tlme perlod prescrlbed by statute, then there is no
...discretion to any authonty to extend the tlme l|m|t

7. 5 Hon’ble Supreme Court has also held in the case of UOI vs Kirloskar Pneumatics
Company: reported in 1996 (84) ELT. 401 (SC) that High Court under writ jurisdiction
cannot direct the custom authorities to ignore time limit prescribed underv Section 27 of
Customs Act, 1962 even though High Court its,e'l_f rnay not be bound by the time limit of
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the said Section. In particular, the Custom'authorities who are the creatures of the
Customs act, cannot be dlrected to lgnore or cut contrary to Section 27 of Customs Act.
The ratio of this Apex Court Judgment is squarely apphcable to this case, as Section 11B '
of the Central Excise Act, 1944 provides for the time limit and there_ is no prowsnon
under Section 11B to extend t_his time. limit or to condone any delay.

8. The revision applications filed after a delay of 9 ye'ars are.clearly time bared and
there is no provision under Section 35 EE of condone delay exceeding 3 months.
'Therefore, Government rejects both the applications for condonation of deiay.

9. In view of above posnt:on, the said time barred reV|5|on apphcatlons are re]ected

as non-malntalnable wnthout gomg mto ments of the case

10. So ordered.

(D P SINGH) :
Joint’ Secretary (Revnsnon Apphcatton)

Shri Shyam Kumar C."Prem Chandani
Partner of M/s Sunny Overseas,

- Cfo 138/139, Azad Society,

Ambawadi, Ahmedabad
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.

.I. Order No.117-118 /2013- 13.02.201

Copy to:

1. The Commissioner of Central Excise & ‘Customs, Mumbai-I Commissionerate,
115, New Central Excise Bunldmg, M.K. Road, Opp. Churchgate Station,
Mumbai — 400 020

2. The Commissioner of Central Excise & Customs (Appeals), Mumbai-I, Meher

 Building, Dady Seth Lane, Chowpatty, Mumbai — 400 007.

3. The Additional Commissioner, Central Excise Mumbai-AI‘ New ’Central Excise
_Buﬂdlng, 115, New Central Excise Building, M.K. Road, Opp. Churchgate Station,
Mumbai — 400 020 N
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