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INDIA UNDER SECTION 35 EE OF THE. CENTRAL EXCISE ACT, 1944. 3
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SUBJECT

APPLICANT

RESPONDENT

REVISION APPLICATION FILED UNDER SECTION 35 EE OF.
THE CENTRAL EXCISE ACT, 1944 AGAINST THE ORDER—IN-
No. ‘M-I/AV/402/2010 dated 15.12:.2010 passed by
Commissioner of Central Excise (Appeals) Mumbai Zone-1
Mumbai

The Commissioner of Central Excise & Cusfoms, Mumbai-I .

M/s Kamala Overseas, Mumbai
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This revision application is filed by CCE , Mumbai-I against the order-in-appeal
No. M-I/AV/402/2010 dated 15.12.2010 passed by Commissioner of Central Excise
(Appeals) Mumbai Zone-I Mumbai with respect to order-in-original No. K-II /531-
R/2007 (MTC) dated 22.08.2007 passed by ACCE (Rebate) Mumbai-IV. M/s Kamala
Overseas Mumbai are the respohdehts in this casle e

2. Brief facts of the case are that the res’poh'dent who are Merchant Exporters had
filed five rebate claims for Rs.54 286/— 54 286/-, Rs.8,078/-, Rs.1959/- and
Rs.195_9/-5 totally amounting to Rs.1,20 568/— in the office of the Maritime

Com‘rﬁlsSI 5 : ntral Excnse, Mumbal IVon il 06 2007. The said rebate claims were

ﬁled |n res - of excl‘sable goods, cleared from the factory of the manufacturer under
,the cover of ARE-1 and Central Excise Invonces of M/s Vera Pharma Pvt. Ltd. and M/s
» Hab Pharma_";& Research Ltd. The goods were purportedly exported from Air Cargo
:_ Complex S ’ar._

‘It was observed that the colrrespondlng Are-l numbers were not
the relevant shlpplng bl ARE- "0,05/06 07 dated
25 04. 2006 the Batch No. KT-10 to KT-i las pdeanng on ARE—1/Central Excise invoice
dlffered from that mentioned as KF-10 on Customs Invoice. Therefore the appellants
 served with show cause notice dated 02:08.2007 seeklng to reject the rebate
’ 1‘ 20 568/- in terms of Notlf' catlon lho 19/2004-CE(NT) dated 06.09.2004
‘lssue 1 under Rule 18 of Central Excise Rules, 20@2 read with Section 118 of the Central
_jExcnse Act, 1944, The adjudicating authorlty vide order-ln-orlglanl dated 22.08.2007
«"'f_re]ected all the five rebate claims amounting tol.Rs.1,20,568/- in accordance with the

allegations in the show cause notice.

3 Being aggrieved by the said order-in-original, filed appeal before Commissioner
- (Appeals) who after considering all the submissions remanded the case to original
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authority for processing the claims on the basis of corroborative documentary evidences

submitted by exporter.

4, Being aggrleved by the rmpugned order-ln-appeal the appllcant department has
filed this reV|5|on apphcatlon under Sectlon 35 EE of Central Excise Act, 1944 before‘

Central Government on the followmg grounds -

41 The order of Commissioner (Appeals) is contrary to the provisions of Section
35A(3) of the Central Excise Act, 1944. Consequent to the amendment to the said
provisions brought about vide Finance Act, 2001, that came into effect from 11.5.2001,
the power to remand the case to the adjudicating authority for a fresh consideration

~ stands wrthdrawn -

42 CBEC has also clarified vide instruction issued under F.No. 275/34/2006 CX8A
dated 18.02.2010 that the Commissioner (Appeals) do not have the power to remand
and is bound to decide the case finally after necessary enquiry at his level.

43 The Commissioner (Appea|s) should have decided the case finally as he does not
have statutory power to remand. Therefore, ‘Commissioner (Appeals) has erred by
emandmg the case, and his order-un-appeal deserves to be appea|ed agalnst

5. A show casue notice was issued to the respondent under Sectlon 35 EE of
Central Excise Act, 1944 to file their counter reply. The respondent filed written reply
and mainly reiterated the submissions made before Commissioner (Appeals).

6. Personal hearing scheduled in this case on 20.12.2012 was attended by Shri
Dharam Singh Meena, DCCE, Mumbai-I on behalf of the department who reiterated the
grounds of revision application. Shri D.R.- Shah Partner and. Shri S.V. Parelvkar,
Consultant attended hearing on behalf of respondents and mainly submitted that order-

in-appeal may be upheld.

7. Government has carefully gone through the relevant case records and perused

the impugned order-in-original and order-in-appeal.
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8.. On perusal of reCOrds; Government observes that applicant department has
challenged the impugned order-in-appealonly on one main ground that Commissioner
(Appeals) has no power to remand the case consequent to amendment of Section 35
A(3) of Central Excrse Act 1944 Vlde Finance Act 2001 w.e.f. 11. 05 2001 and therefore
case was required to be ﬁnally deaded at. h|s level. In the mstant case original
authority had rejected the rebate claims since the shipping b||ls dld not contain the
ARE-I form ‘number and there was some difference in' batch Nos in one case. There
was no other obJectlon Commlssroner (Appeals) has glven afi ndlng in para 5 of said
order’ as under- S ‘ ‘ i R

“The appellants have produced ad‘equate corroborative evldence‘ in terms of FIRC
invoice, shrppmg bill and the fact that ARE-Is themselves have been endorsed by

Custom')'f: :ofﬁcers conﬁrmmg the fact of export The clarm cannot be denied merely on
the ground that one‘of the corroboratrve evudences establrshmg export lS not present.

The rebate clalm ""lsf'"reqwred to be re-exammed rn terms of corroboratlve evrdences
mbers N all cas' ; where batch ‘;vnumber and endorsements of

e n fter amendment of sectlon 35A(3) of Central Excrse Act, 1944 vrde Flnance Act,
2001 tis observecl that ‘Commissioner (Appeals) had glven a reasoned finding.
»Therefore Government directs the original authority to examine the’ rebate claim in
' accordance wrth directions of Commissioner (Appeals) and sanctlon the clarms which
" are found admissible.



9. The revision application is disposed of in terms of above.

10. So ordered.

The Commissioner of Central Excise,
Mumbai-I Commissionerate,

115, Central Excise Building,
Maharshikarve Road,

Mumbai - 400020

-
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(D P SINGH)

" F.N0.198/249/11-RA

~ Joint Secretary (Revision Application)
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~ G.O.L Order No. 116 /2013-Cx dated 12.02.2013
Copy to:

1. The Commissioner of Central Excise & Customs, Mumbai-I Commissionerate,
115, New Central Excise Building, M.K. Road, Opp. Churchgate Station,
Mumbai - 400 020

2. The Commissioner of Central Excise & Customs (Appeals), Mumbai-I, Meher
Building, Dady Seth Lane, Chowpatty, Mumbai — 400 007. |

3. Assistant Commissioner of Central Excise (Rebate), Mumbai-1V, 2" Floor, MSEB
Buix ing, Estrella Battery Compound, Dharavi, Mumbai-19.

k/q./IDAtI‘;JS(RA) ‘
5. Guard File. |
. 6. Spare Copy
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