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ORDER

This revision application is filed by the apdlicant M/s. Jaguar International,
Maharashtra against the Orders-m-AppeaI No YI:DB/914/RGD/ 2011 dated 28.12.2010
passed by Commissioner of Central Excuse (Appeal), Mumbai-II, with respect to
Orders-in- Onglnal passed by the JurlsdnctlonaI; Assistant Commlssuoner (Rebate),

Central Excise, Mumbai/Ra g arh — |
2. Brief facts of the case are that the applicaht'is engaged in the manufacture of
MS Seamless Pipes and Tubes félling under Chabter 73 of the First Schedule to the
Central Excise Tariff Act, 1985. The applicant imports billets falling under
Chapter/Sub-heading No. 72249091 of the First Schedule to the Central Excise Tariff
Act, 1985 on payment of customs duty and CVD. The applicant avails of the Cenvat
“credit of the countervailing duty (CVD) pald on the billets imported by it. The billets

were sent to. ]Ob worker. known-as M/s Maharashtrd Seamless Ltd. ‘oni the challans
issues under Rule 4 (5) (a) of the Cenvat Cred#t Rules 2004 read thh NOtIf cation
No. 214/86-C.E dt. 25-03-1085, as amended The said billets are converted by MSL
into: steel pipes. After job work, the goods are ; ’turnedﬁback to the applicant on the
challans issued under Rule 4-3(5)1 @ bl& th Noufcatlon No. 214/86-C.E dt.
25-03-1085, as amended The i cant ha rted the said seamless pipes on
ARE-1s and Central Excise: mvoaces after paymentf of duty of Central Excise under
~ claim for rebate under Rule 18 of the Central Excise Rules, 2002 read with
Notification No. 19/2004-C.E dt. 06-09-2004, as amended. Thereafter, the applicant
filed six rebate claims, claiming rebate with thé Assistant Commissioner of Central

Excise and Customs, Ahbag Division, Ralgad Commissionerate, Navi Mumban The
said rebate claims were proposed to be re]edted by the Assistant Commissioner
through Show Cause Notice. The Assistant Commissioner vide lmpugned Order-in-
Original No. AC/ABG/RO/1109/09-10 rejected all the rebate claims, on the grounds
interalia that no plant and machinery was installed in the factory premises of the
applicant and as such the applicant was not manufacturer within the meaning of
section 2 (f) of the said Act; that the applicant was neither a manufacturer-
exporter, nor was a merchant-exporter; that the Cenvat credit allowed on the inputs,
if the said inputs had been used in the manufacture of final products and in cases
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where the process undertaken be an assessee indisputably did not amount to
manufacture, the Cenvat credit was not allowed, and hence, it was not entitled to
claim the said rebate claims.

3. Being aggrieved by the said Order-in-Original, applicant filed appeal before
Commissioner (Appeals), who rejected the same.

4, Being aggrieved by the impugned Order-in-Appeal, the applicant has filed this
revision application under section 35 EE of Central Excise Act, 1944 before Central
Government on the following grounds:

*
i

4.1 The Appellate Commissioner has passed ‘the ?i’nipugned order without
examining and appreciating the entire facts in proper prospective and context in
accordance with the provisions of law and violation of the principles of natural
justice has taken place' on account that the additibnal grounds submitted by the
applicant on 28th. Sep 2010 have not been taken into consideration by the
Commissioner (Appeals) while passing the order daAted‘ 28.12.2010. He has rejected
the appeal of the applicant on the ground that "fhe appellants were neither
manufactdrer-exporter nor merchair'if;r exporter ahd the goods were not directly
exported from the factory of manufacturers.” In a very orthodox manner, he has
negated the contentions of the applicant merely on the grounds -of manufacturing
activities of the job worker and duty liability thereof being the manufacturer of the
goods. This fallacious insinuation of the Appellate Commissioner is without

appreciating the facts that the applicant has got the goods manufactured from the
job worker under job work exemption notification bearing Notification NO. 214/86-
C.E., dated 25.03.1986, as amended, which casts an obligation upon the supplier of
the raw material to dischyarge the duty Iiability. Further, the Appellate
Commissioner has also not appreciated the facts that the applicant has cleared the
impugned goods for export on payment of duty. Denial of the rebate of duty
tantamounts to discouragement to the exporters and the export of the domestic
taxes alongwith the goods. This is not the policy of the government at all.
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4.2  The applicant is manufacturer- in terms of Rule 4 (5) (a) of the Cenvat credit
Rules, 2004 for availing of ‘Cenvat Credit and Cenvat credit is admissible to the
applicant. Further there is no restriction which  the applicant either to take credit,
get complete work done on job bases as above and thus that the liability to pay
duty, because in such circumstances it is upon the supplier of the goods, who gets
the goods processed/ manufactured on job work basis under this Rule. 1t is further
submitted that with reference to the duty liability, the provisions of erstwhile Rule
57F(4), which was analogous to the present Rule 4(5)(a) ibid, have been examined
by not only by the various benches of the Tribunal, but the Hon'ble Apex Court as
well. Further relied upon case laws are:-

)} Shl'Ul Rayalaseema Dutch Kassenbouw Ltd Vs C C E., Trupathr [2006 (203)
E. L T 248 (T)]

4.3 Thrs lssue has been settled at rest by now The apphcant also relres upon the
followmg ]udgments in support of ItS defense -
e Commrssnoner of Central Excrse, Jarptxr Vs. DK. Processors [2000 (122)
b E LT. soz m) upheld by the Supreme Court [2005 (198) ELT. A67
(5 C ) i |

if) Commrssuoner of - Central Excrse, Jarpur Vs M Tax [2001 (134) E.LT. 134‘
, (T)), and
m) Suwkram Plastex (P) Ltd. Vs Commlssmner of C Ex Bangalore—III [2008
(225)ELT 282 (r)] o

44 - The Central Board of Exc:se and Customs vide Gircular No. 306/22/97-CX.,
dated 20.03. 2007 [1997 (98) E. LT T 21] has clarlﬁed that " under the provisions
of Rule 57F(4), a manufacturer can get the ]Ob work done on his inputs or on
partlally processed mputs in terms of the provrsrons of Rule 57F(4) of the Central
Excise Rules 1944. In such cases duty Irabmty is required to be drscharged by the
manufacturer and not by the JOb workers. Accordlngly job worker is not eligible to
avail credit in such cases. ”
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45 The Assistant Commissioner has  also rejected the
CENVAT  credit availed of by the applicant on the ground

that "as per the Board's Circular No. 911/01/2010-CX, dated 14.01.2010 issued by
the Government of India, Ministry of Finance, Department of Revenue the credit of
duty paid on the inputs is allowed only if the said inputs are used in manufacture of
the final products and in cases where the process undertaken by an assessee
indisputably does not amount to manufacture, the credit on inputs is not allowed."-
Board's circular dated 14.01.2010 is not applicable for the case pertaining to the
period of 2008-09. Secondly, this circular is also nbt applicable in the cases of
export of goods, where duty is paid through CENVAT -on the goods - cleared for
export. The relied upon case laws are:-

i) Nav Bharat Impex Vs. Commissioner of Central Excise, New Delhi [2009 (236)
E.L.T. 349 (Trib.-Del.)

4.6 Notiﬁcation No. 214/86-C.E., dated 25.03.1986, as amended, provides
exemption to the job worker and fastens the duty liability upon the suppliér of the
inputs or the raw material. Sub-clause (iv) of Clause (a) of this notification
exempts the specified goods manufactured in a factory as a job work and used in
relation to the manufacture of spéciﬁed final products by a manufacturer of dutiable
and ‘éxempted final products, after discharging his obligatioh in respect of
said goods under Rule 6 of the CENVAT Credit Rules, 2002 (now CENVAT Credit
Rules, 2004); from whole of the duty of excise leviable thereon, which is specified in
the First and the Second Schedule to the Central Excise Tariff Act, 1985. As per Para
2 of this notification, this exemption is subject to the condition the supplier of the
raw material complies with the conditions stipulated therein.

4.7  The contention of the department that the applicant has not carried out any
process on the goods after receipt from the job worker does not sustain on the
ground that the expression "job Work" has been defined by Explanation 1 appended
with the notification. This explanation defines this word thus:

3
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Explanation 1. - For the purpose of this notification, the expression "job work"
means processing or working upon of raw material or semi-finished goods supplied to the
Jjob worker, so as to complete a part or whole of the process resulting in the manufacture or
finishing of an article or any ape/aaon which /s essential for the aforesa/d process

It follows from this deﬁnltlon that there |s no bar on the worklng upon raw
materlal or seml-ﬂmshed goods. The ]ob work may be carried out on raw materlal or
on seml-ﬁnlshed goods Any mcrdental or ancrllary process towards manufacture is
construed as ]ob work Job work is not conﬁned to a partlcular process The job
work may be for a mlnor process or for lhe whole process resultlng into
manufacturmg of final product An artlcle may ooncelve fi nallty as final product asa
result of ]ob That Clause (m) of Para 2 of the notrﬁcatlon envnsages that the
exemptlon contalned in this notlﬁcatlon ‘shall be applrcable only to the sald goods in
respect of Wthh the sald suppller undertakes the responsrbllltles of dlscharglng the

liability in respect of Central Excrse duty leviable on the F nal products ”us, ‘there is

not dlspute regardlng the dischargmg of the llabrhty of duty in the present matter.
The appllcant has cleared the goods ‘for export on payment of duty of Central EXC|se
as lewable thereon |

4. 8 It may be apprecnatedi:'?.i t thls notlﬁcatlon also does not speak of the
manufacl:urer Rebate of duty can
excrsable goods exported and follows the procedure prescnbed therem There is no |

‘granted to any person who pays duty on the

and unamblguously entltled for the rebate of duty pald on the goods exported

4. 9 Altematlvely it |s submrttecl that thls Rule also grants rebate of duty pald on
the materials used m the manufacture or processmg of the goods exported

Notification No. 21/2004-C.E. (N 1), dated 06.09.2004, as amended issued in this
regard, also d|rects that rebate of whole of the duty pald on exasable goods used |n
the manufacture or processmg of export goods shall, on their exportatron out of |
Indla, to any country except Nepal and Bhutan, be pa|d sub]ect to the conditions
and procedure specrﬁed therem There is no dlspute regardmg payment of duty on



 E.N0.195/251/11-RA

the raw material or duty paid character of the raw material supplied to the job
worker for job work. Thus, even otherwise also the applicant is entitled for rebate of

duty paid on the raw material. In the conspectus of circumstances, the findings of
the learmned Appellate Commissioner that the applicant is neither "manufacturer-
exporter”, nor is "merchant-exporter” is obnoxious insinuation made without
application of mind. We rely upon case laws of Nav Bharat Impex Vs. Commissioner of
Central Excise, New Delhi [2009 (236) E.L.T. 349 (Trib.-Del.)}

4.10 Even if, the process does not amount to manufacture and / or the end-
product is exempt or non-excisable, still rebate of duty paid thereon is admissible, in
support of which, reliance is placed on the following judgments: . .. .

i)  Norris Medicines Ltd. - 2003 (56) E.L.T. 353 (T);
i) Serene Labs - 2005 (188) E.L.T. 290 (T);
iii) Malbros Stone Exports - 2007 (217) E.L.T. S-289 (T);

iv) Punjab Stainless Steel Industries - 2008 (226) E.L.T. 587 (T).

Alternatively, refund of CENVAT Credit admissible on inputs/raw materials is
admissible to the applicant under Rule 5 of the Cenvat credit Rules 2004.

5. Personal hearing was scheduled in this case on 11-10-2012 & 20-12-2012.
Hearing held on 20-12-2012 was attended by Shri Sachin Chitnis, advocate & Ms.
Padmavati Patil, advocate on behalf of applicant and they re-iterated grounds of
revision application. The applicant further stated that Commissioner of Central Excise
confirmed the demand of wrongly availed Cenvat Credit, which has now been stayed
by the CESTAT, Mumbai vide Order No. S/1611/12/EB/C-II dt. 10-09-2012. Shri
Shakil Yusuf Sirnaik attended hearing on behalf of respondent and stated that Order-
in-Appeal being legal and proper, may be upheld.

6. Government has carefully gone through the relevant case records and
perused the impugned Order-in-Original and Order-in-Appeal.
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7. Government observes that the applicant imported the bil‘lets on payment
of CVD and availed Cenvat Credit of 'such  CVD amount. The applicant sent the
imported goods to M/s. Maharashtra Seamless Ltd. For job work, who converted the
billets into steel pipes. The applicant exported the said seamless pipes on payment

of Central Excise duty and filed rebate claim under rule 18 of the Central Excise
rules, 2002. The original authority observed that no plant or machinery was
installed in the factory premises of the applicant and as such the applicant was not
manufacturer within the meaning of section 2 () of the said Act; that the applicant
was neither a manufacturer- exporter, nor was a merchant-exporter; that the Cenvat
credit allowed on the inputs, if the said inputs had been used in the manufacture of
final products and in cases wherethe process undertaken by an assessee did not
amount to manufacture, the Cenvat credit was not allowed, and hence, it was not
entitled to claim the said rebate clalms ‘Commissioner (Appeals) ‘upheld’ rmpugned
Order—m-OnglnaI Now, the apphcant has ﬁled thIS revus:on apphcatron on grounds

mentioned m para (4) above

8. Govemment observes that the crlgmal authority has re]ected the rebate
~ claim mamly orr ‘the: graund that no manufactunng activity' was undertaken by the
applicants and Cenvat Credit avarled by the ant Was not admiss:bie to them.
The apphcant has stated that the ]unsdlctlonal Commlssu)ner of Central Excise,
Raigarh. vrde Order-ln-Ongmal No. 55£KLG (55) COMMR/RGB/H <12 dt. 26-03-2012
has conﬁrmed the demand of such: a!leged wrongly availed Cenvat Credlt, ‘which has
now been stayed by the CEST; AT, Mumbai vide Order No. S[lt}ll/ 12/EB/C-II dt. 10-
09-2012. Government finds that the basic ground on which rebate claims of the
applicant was rejected, ‘is new;sﬂbjudice “before the CESTAT, Mumbaiﬁ.vunder such
circumstances, it will be premature to decide the impugned issue in hand until the
issue is finally decided by Hon'ble CESTAT Tribunal. The dec:snon of Tribunal will
have a direct bearing on the admissibility of said rebate claims. Hence, Government
finds it in the interest of ]ustlce to remand the case back to decide the same as per
the final deqsuon of the tribunal in the appeal filed by applicant agamst CCE Belapur
order confirming the Cenvat Credit demand
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9. In view of above discussion, Government sets aside impugned orders and
remands the case back to original authority to decide the same afresh in terms of

observations made in above para.

10. Revision application is disposed off in above terms.

11. So, Ordered.

M/s. Jaguar Intermational,
NH-17, BKJ Road, Pipe Nagar,
Villane-Qiikali Taluka Rnha

VIILALNW WUATUEE  § LR LSSk WASD By

Distt.- Raigad, Maharashtra- 402126.

o
(D.P. Singh)
Joint Secretary to the Govt. of India

ED

i

(ot wraf/Bhagwet Sharma)
WETT  ATGE Assistant Commssioner
CBEC-080 (Revision W)

ey Wwrem (v )
g Im:vt o m“)
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Order No. - 13-CX dated 12-62-2013

Copy to
1. The Commissioner of Central Excise, Mumbai Zone-H, 3™ Floor, Utpad
~ Shulk Bhawan, Plot No. C-24, Sector-E, Bandra Kurla Complex, Bandra
(East), Mumbai-400 051.
. 2 The Commissioner of Central Excnse (Appeals) Mumba: Zone-II 30
) Floor, Utpad Shulk Bhawan, Plot No. C-24, Sector-E, Bandra, Kurla
.. Complex, Bandra (East), Mumbai-400 051.
3. The Asstt. Commissioner Central Excise & Customs, Alibag Division,
Raigad, Commissionerate, 1% Floor, CGO Complex, CBD Belapur, Navi
Mumbai.
w4 PS to JS(RA)
" 5. Guard File.
B '.6.’§fS‘pare Copy
LA

(BHAGWAT P. SHARMA)
OSD (REVISION APPLICATION)



