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ORDER NO. l14/14-Cus DATED ©05.05.2014 OF THE GOVERNMENT OF
INDIA, PASSED BY SHRI D.P.SINGH, JOINT SECRETARY TO THE GOVERNMENT OF
INDIA, UNDER SECTION 129 DD OF THE CUSTOM ACT, 1962.

Subject : Revision application filed under Section 129 DD of the
‘ Custom Act, 1962 against the order-in-appeal No.880/MCH/
755/MCH/DC/Drawback/2012 dated 11.09.2012 passed by

the Commissioner of Custom (Appeals), Mumbai Zone-1.

Applicant :  M/s Kailash Vahan Udyog Ltd., Pune

Respondent :  Commissioner of Customs (Export Promotion), Mumbai
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This revision application js filed by the applicant M/s Kailash Vahan Udyog Ltd.,
Pune against the order-in-appea| No.v 755/MCH/DC/Drawback/2012 dated 11.09.2012
passed by the Commissioner of Custom (Appeals), Mumbai Zone-1 with respect to
order-infqriginal, passed by the Deputy Commissioner of Customs (DBK), New Custom
House, Mumbai Zone-],

Section 74 of the Act. The adjudicating authority vide impugned Order-in-Original
rejected the drawback of R, 6.99.355/- claimed under section 74 of the Customs Act,
1962 read with Provision of Re-export of Imported Goods Rules, 1995,

3. Being aggrieved by the said order-in-original, applicant filed appeal before
Commissioner (Appeal), who rejected the same,
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~section 74 clearly bringing out that it was exporting the auto cbmponents which were
earlier imported by it under the 5 Bills of Entry, details of which were clearly mentioned
on the body of the Shipping Bill. The export goods were described as trailers and it was
declared that the auto parts were fitted on these trailers. Section 74 comes into
operation when articles are imported and thereafter re-exported, and the items re-
exported are easily identifiable. It is an undisputed fact that the items imported were
re-exported as such without being put to any use except for fitment on the trailer. The
examination report prepared by the Assistant Commissibner of Customs (Docks) clearly
certifies that the imported items were unused. The Shipping Bill was assessed by the
drawback section of the Custom house and an examination order was given by it to the
Assistant C(_or‘nm‘_iss_ioner (Docks) to /ggrtify as to wheth‘er_, the identity. of .the goods.was
established and whethér the goods were being re-expoi’ted as per the time limit
prescribed under section 74 of the Customs Act, 1962 and whether the imported items
were used or not used.

4.2  Applicant submits that the examination report after examining the Bill of Entries,
Invoices and Packing List very clearly stated, that the identity of the goods was
established with respect to import documents and that the goods were unused and
were being re-exported within the time limit prescribed under section 74 of the Customs
Act, 1962. Applicant submits that the examination report was very clear and there was
no ambiguity in the same. It was clearly stated that the identity of the goods was
established with respect to import documents. Once the identity of the goods was
established the purpose of section 74 was served and the drawback sanctioning
authority could not have sat in judgment over the report of the Assistant Commissioner
being a coordinate authority unless the examination report was challenged and set
aside by an Appellate Authority. It is Applicant’s submission that both the original as
well as the appellate authority have erred in qLuéstioning the examination report given
by the Assistant Commissioner and the orders are therefore liable to be set aside on
this ground alone.
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€xported Was readymade garments, the exporter will be entitled to drawback of duty
paid on hangers re-exported along with readymade garments, under section 74 and to

the Customs Act instead of section 74. In view of this the applicant’s plea of now
allowing him to file claim under section 75 should not have been rejected as has been
done by the Commissioner (Appeals) and applicant should have allowed to now file the
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Ltd. Vs Union of Indla reported in 1991(51) ELT 185 (SC). Since in: thrs case-a Shipping
Bill hrider claim of drawback under section 74 was entertained by the department and
an examination order was given under section 74 and conducted under section 74 and
the identity of the goods was clearly established along with its unused nature, if the
department was stil of the view that the claim should have been filed under section 75,
it should have advised the applicant at that very time and having failed to do so for 3
years they cannot deprive the applicant of its lawful drawback claim when the fact of
export is not béihg disputed and allowed the applicant to file claim under section 75 if it
felt that it could not be sanctioned under section 74. The order is therefore clearly

liable to be set asude

5 Personal heanng was scheduled in this ‘case on 07.08.2013, 30.10. 2013 &

10.04. 2014 Heanng held on 10.04.2014 was attended by Ms. Nishtha Singh, advocate
on behalf of the applicant who reiterated the grounds of revision application. Nobody
attended hearing on behalf of respondent department on any of these hearings.

6.  Government has carefully gone through the relevant case records, oral and
written submissions and perused the impugned-order-in-original and order-in-appeal.

7. Government notes that in the instant case the applicant imported tyre and fitted
them in trucks which were finally exported and filed drawback claim under section 74 of
Customs Act, 1962. The original authority held that the goc;ds exported were not same
as imported goods and not exported as such and therefore, the applicants are not
. eligible for drawback claim under-section 74 of the Customs Act, 1962. Accordingly,
original authority rejected the drawback claims. Commissioner (Appeals) upheld
impugned Order-in-Original. Now, the applicant has filed this Revision Application on
ground mention in para (4) above.

8. Government finds that the original authority has considered the impugned issue
in his Order-in-Original and in relevant paras has observed as under:-

"9. Further, there is no doubt about use of the imported goods, in respect of which
drawback under section 74 of the Act has been claimed, in the manufacture of the export goods
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and also apoyt the difference in the description of the €Xport goodss and that of the import
g00ds as indjcated jn the following taple:

Description of the imported Chapter
goods

Axels  with accessories 87169010,
Tyres, Tubes & Flaps, Rim, 4011.99@0,,
Spacer Ring, - clamps Brake 87089900,
systems, King pin

Description of €xport | Chapter Heading No,
goods

Tlpper Trailer

provisions of Section 74 of the Act are not applicable in the Instant case consequently the
drawback claim for Rs. 6,99, 535/- js not admissjple, *

9 The Commissioner (Appeals) has further discussed the contention of the
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they have also avalled cenvat credlt -Applicant is.stated .to him. availed drawback of
Customs’ Portion also Since the drawback claim is not admissible to them when rebate
is already clalmed, they have attempted to make out a case for drawback claim under
section 74 of Customs Act. As discdssed above the goods exported are Tipper Trialer
and the imported inputs are used on this manufacture of Tipper Trialer. As such it is not:
a case of re-export »of imported goods. The lower authorities have rightly rejected the
claim of appllcant Government is in agreement with the findings of the appellate
authority. ’ o

10. In view of above-f"dISCthsIo‘n Government finds no infirmity in order of
Commissioner (Appeals) and hence upholds the same
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The revisron applrcatuon Is thus rejected being devoid of any ments / ‘

12.  So, ordered. -
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(D.P.Singh)
, Joint Secretary to the Government of India
M/s Kailash Vahan Udyog Ltd., '
- Village Dhanore, -
Alandi Markal Road,
Taluka Khed,
Distt- Pune —412105.

Errag W/Bhsqw‘_r Sharma)

2nt Commig Stiner
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Copy to:- i

Ballard Estate, Mumbai - 400 001

3. Deputy Commissioner of Customs (DBK), New Custom House, Ballarg Estate,
Mumbai-400 001 SRR

4. Ms. Nishtha Singh, Advocate, TL.S Legal, Advocate, 19t Floor, Nirmal 241/242
“Nariman Point, Mumbai 400 021. .

5/55 to JS (Revision Application)
6. Guard File
7. Spare Copy.

(Bhagwat P. Sharma)
OSD (Revision Application)



