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ORDER

,This revision application is filed by CCE, Thane-II, Navprabhat Chambers, Ranade
Road, Dadar (W) Mumbai against the order-in-appeal No.M-I/AV/368/2010 dated
26.11.2010 passed by Commissioner of Central Excise (Appeals) Mumbai Zone-I,
Mumbai with respect to order-in-original No. 1017 to 1020-R/06-07 date 29.09.2006
passed by ACCE Boisar-II Division Thane-II.

2. Brief facts of the case are ‘th\at‘ M/s Alok Enterprises filed 4 rebate claims for
Rs.2,00,903/- on 15.05.2006 under Rule 18 of the Central Excise Rules, 2002 for excise
duty paid on excisable goods exported by them. On scrutiny of the documents
submitted for claiming the rebate, it was observed that assesse had filed the claims on
15 05 2006 for the goods exported under various ARE-1's on 27.01.2005, 20.02.2005,

3 2005, 26 3. 2005 and 10.4. 2005 i.e. after expury of - stipulated time of one year.
Therefore show' cause notices were issued to the assesse for rejection of foIIowmg

rebate clalms

S.No.

Duty

‘ARE‘ NQ'J | Date of Date on which | Date on Wthh SCN
S e Export ;ong_mal cIalm ‘:"corrected clalm - |issuedon
Clfiled | filed e

1/5.4.05 10405. Not filed " -15.05.06 28827 | 11.8.2006
2. |31/21305 [26305 |Notfied | 15.05.06 31073 | 11.8.2006
3 |28/17.205 | 20205 25405 | 15506 86482 | 25.8.2006

29/23.05  |53.05 | I

30/2.3.05 |5.3.05
4. |26/20.1.05 |27.1.05 |7.3.05 "15.5.06 54521 | 25.8.2006

27/20.1.05 |27.1.05 |




© F:N0.198/144/2011-RA -

2.1 The Assistant Commissioner, Central Excise, Boisar-II Division, Thane-II vide
order-in-original NO. 1017 to 1020-R/06-07 dated 29.09.2006 issued under F.No.
V/(Ch.28) 18-R-267/Bsr-11/2006 rejected the .rebate claims.

3. Aggrieved by the above said order party filed an appeal before Commrssnoner
(Appeals) who set aside the impugned orders-in-original and remanded the cases to
original authority to consider the rebate claims having been filed in time and decide

accordingly.

4, Being aggrieved by the impugned order-in-appeal, the applicant department has
filed this revision application under Section 35 EE of Central Excise Act, 1944 before
Central Government on the followmg grounds - :

4.1 The department ‘does not agree with the order-ln -appeal that aII the rebate
claims were filed earlier in the month of Apnl 2005 and remanded back to the
adJudlcatmg authorlty to consrder the rebate claim as havmg been fi Ied in tlme ‘and
decide the same. The fact is that because of the clalms had been filed on 15.5.2006 for
the goods exported under vanous ARE 1's on 27. 1, 2005 2022005 532005
26.3.2005 and 10.4.2005 i.e. after explry of stlpulated tlme of one year the rebate

clalms were reJected

42" The -department does not agree with the order-in-appeal that all. the rebate
claims filed were in time i.e. in the month of April, 2005. . The fact is that

0] in respect of ARE-1 Nos. 26,27,28,29,30 the rebate claims were filed earlier on
7.3.05 and 25.4.05 which were returned to assesse on 6.5.2005 and 19.7.2005
and were resubmitted on 15.5.2006 after due correction.

(i) in respect of ARE-1 Nos. 31 and 01 the rebate claims were not filed at all and the
said claims were filed firstly only on 15.5. 2006.
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4.3 In view of these facts, it appears that the Commissioner (Appeals) has erred in
settlng aside the order-in-original NO. 1017 to 1020-R/06-07 and therefore the decision
of setting aside the order-in-original is not legal and proper.

5. A show cause notice was issued to the vrespOndent under Section 35 EE of
Central Excise Act, 1944 to file their counter reply who vide letter dated 27.06.2011
submitted as under :-

5.1 It is submitted that the facts stated in para 2 (Table) appended ‘to the revision
application as Annexure-A against Sr. Nos. 1and2 with respect to ARE-1 No. 1/5-04-05
and ARE-1 No. 31/21-03-05 that original claims were ot filed prior to 15.05.2006 are
factually incorrect. Both the claims were covered by shipping bill Nos. 3393027 dated
05/04/05 and 3358256 dated 21 03 05 respectrvely They were filed prior to
21 04 2005 ThlS is ev1dent from the respondent’s letter dated 21 04 2005 addressed to
the Deputy Commrssroner of Central Excrse Borser—II Dwnsron It was duly received in

h|s ofﬁce Thrs is Lrepeate n clause (u)} ”of para 602 of sald Annexure The statement

-|s factuallyi correct Admlttedly other clarms were f‘ Ied |n|t|ally wrthln trme and were

returned wlth def' crency mem In fact all _thf ’ cla'ms were returned wnth the same

deﬁcuency AlI the clalms were mrtrally submltted wrthln the hmltatlon of sectlon llB
They were resubmrtted after compllance of the deﬁcrency Law is well settled that once
refund clalm rs ﬁled w1th the documents |n tlme and it is retumed for rectrfyrng the
defi cnency, the date of orrglnal submlssron of clatms is to be ‘treated as date of
submlssmn | |

' 6 Personal heanng scheduled in this case on 20.12.12 at Mumbar was attended by
Shri A.V. Nark & Shri N.S. Patel Advocates on behalf of the respondent who reiterated
the submrssrons made in therr wntten reply. dated 27 06 11 and requested to uphold the
impugned order-m-appeal Nobody attended heanng on behalf of the applicant
department.

7. Government has Carefully gone through the relevant case records and perused
the impugned order-in-original and order-in-appeal.

4
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8. The said four rebate claims amounting to Rs.2,00,093/- were rejected by original
authority as time barred IN appeal, CommiSsioner (Appeals). accepted the plea of
respondent that claims were initially filed within, one years time limit as laid down in
section 11B of CEA 1944 and therefore remanded the cases to consrder the rebate
claims for sanction as having been filed in_time. ', Appllcant department has now
contended that said claims were filed on 15.5.2006 for the goods exported on 27.01.05,
20.02.05, 5.3.05, 26.3.05 and 10405 and they do not agree with the fi ndlng of
Commissioner (Appeals) that claims were f' Ied in the month Aprll 2005. Appllcant
department has further argued that in respect of ARE-1 No. 26 27, 28, 29 30 the
rebate claims were earller filed on 7.3. 05 and 25 4 05 which were returned to assesse
on ¢ 6 5. 05 and 19 705 and were resubmltted on 15 5.06 after due correctron and

srmrlarly in respect ARE No 31 and 01 the rebate clarms were not filed at all mntlally and |

were filed only on 15.5. 06.

9. It is observed that |n|t|ally rebate clarms pertalnmg to ARE 1 Nos 26,27, 28, 29
: & 30 were fi Ied on 7. 3.05 and 25 a. 05 The sa|d clalms were returned to the claimants
on 6.5. 05 and 19 7. 05 for furnlshmg proof of non-clarmlng the duty drawback from
‘Customs authorltles The respondents have stated that customs issued amendment to
relevant shlpplng bl"S WhICh they recerved on 5 5 06 and thereafter the sald clalms
were resubmltted on 15. 5. 2006 Th|s factual posrtlon is not in dlspute " There are
catena of ]udgments wherern it lS held that tlme l|m|t in respect of fi llng of rebate
/refund claims | is to be computed from the date on whlch clalm was rnltrally fi led

9.1 High Court and CESTA Tribunal have held :in followrng cases that ongmal
refund/rebate claim filed within prescribed time limit laid down in section 11B of Central
Excise Act, 1944 and the claim resubmltted along wnth some required
documents/prescnbed format on direction of department after the sard tlme l|m|t cannot
be held time barred as the time limit should be computed from the date on Wthh

rebate claim was initially fi fi Ied

(i) CCE Delhi-I Vs. Aryan Export & Ind. 2005 (192) ELT 89 (DL.)
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(i)  ATosh & Sons Pvt. Ltd. Vs. ACCE 1992 (60) ELT 220 (Cal.)

(i) - CCE Bolpur Vs. Bhandiguri Tea Estate 2001(134) ELT 116(T Kol.)

(iv) Good Year India Ltd. Vs CCE Delhl 2002 (15) ELT 331 (T Del)

(v) CCE Pune-I Vs Motherson Suml Systems Ltd. 2009 (247) ELT 541 (T. Mum.)

In vrew of above, the sald rebate clarm cannot be treated as tlme barred since
they were onglnally fi Ied before department on 7. 3 2005 & 25 04 2005 WhICh were well
wnthln the Ilmrt perlod of one year strpulated in sectlon 1lB of Central Excrse Act 1944,
Government holds that rebate clalms in respect of goods exported vrde above sald ARE-
1 No 26 27 28 29 and 30 were ﬁled wrthln one year tlme limit as stlpulated in Section
llB of CEA 1944’and therefore Comm|55|oner (Appeals) has rlghtly sa|d clalm as filed in

trme and n ;hlt by tlme imi rnment rs of consrdered vrew that case is

requrred to be remanded back for denovo consrderatlon, for decrdmg these clarms on

,ment treatin' t m“havmg: been ﬁted |n trme

e imp , '\|ally upheld m respect of rebate claims
pertalnmg to goods exported vrdl }\-1 Nos 26 27 28 29 & 30 The original
authorlty IS dlrected to consader'these clalms as ﬁled |n tlme and process them for
sanction subject to comphance of provnsrons of rule 18 of CER 2002 read wuth Not. No.
19/04-CE(NT) dated 6.9.04. . s i
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12.  The revision application is disposed off in terms of above.

13.  So ordered.

The Commissioner of Central Excise,

Thane-II Commissionerate,

Navprabhat Chamber,Ranade Road, Dadar (W),

Mumbai-400 028

D P SINGH)
Joint Secretary (Revision Application)

o/ Asssatort Commrs )
(RO"““. ‘. )
(M ot Rev ‘
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1. The Commissioner of Central Excise (Appeals), Mumbai Zone-I, Mehar Building,
Dadi Seth Lane, Chowpatty, Mumbai

2. The Deputy Commissioner, Central Excise Boisar-II Division, Thane—II, 2" Floor,
Hrishikesh Apartment PaIghar—Boisar Road, Boisar, Distt. Thane“ |

3. M/s Alok Enterprises, 212, Kalbadevi Road, 2" Floor, Minibai — 400002.

s
5. Guard File.
6. Spare Copy

(B.P. SHARMA)
OSD (Revision Application)



