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COVERNMENT OF INDIA UNDER SECTION 35 EE OF THE CENTRAL EXCISE
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F.No.198/70/11-RA
ORDER

This revision application is filed by Commissioner, Central Excise,
Customs & Service Tax, Visakhapatnam-I Commissionerate against order-in-
appeal 51/2010 (V-I) CE dated 2.9.2010 passed by the Commissioner of
Central Excise & Customs (Appeals), Visakhapatnam with respect to order-in-
original No.611/2009-10-R dated 1.2.10 passed by Deputy Commissioner of
Central Excise, Vizianagaram Division.

2. Brief facts of the cases are that respondents M/s Matrix Laboratories
Ltd, Poosapatirega Mandal Vizianagaram are 100% EOU and have exported
2000 Kgs of NAPROXEN vide ARE-1 No.37/2008-09 dt. 26/5/2008 on payment
of Central excise duty to Denmark under claim for rebate under Rule 18 of
Centrél Excise Rules, 2002. Respondents have filed rebate claim on 4/7/2008
for an amount of Rs.626682/- paid as duty at the time of export. Department
observed that the benefit of cehvat was extended to EOUs vide Notification

-No.18/2004-CE (NT) dated 6/9/2004 for the purpose of duty payment in
respect of clearances to DTA only and in the instant case the, Respondents
have paid excise duty on the goods exported without authority of law and
hence issued show cause notite. Respondents submitted reply stating, inter-
alia, that there is no prohibition on the EOU to export the goods on payment
of duty under claim for rebate under Rule 18 of Central Excise Rules; that
there is no restriction either‘ in Central Excise Act, 1944 or in the Central

- Excise Rules, 2002 or in the Foréign Trade Policy to the effect that the Rule
18 will not apply to goods exported by an EOU; that rebate is allowable

subject to conditions or limitations and fulfillment of procedures stipulated in

Notification No.19/2004-CE(NT) and that duty is defined in explanation 1 of

this notification to include excise duty collected under the Central Excise Act,

1944 and that duty in the impugned case is the aggregate of customs &

central excise; that they have an option not to avail the exemption under

Notification No0.24/2003-CE dated 31.3.2003 available to 100% EOU and

relied upon the decisions in various case laws in support of their defense and

requested to grant the rebate. Deputy Commissioner, by finding that the
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exemption under Notification No.24/2003-CE is not an optional one and as
there is no provision to collect duty on goods manufactured in 100% EOU, if
they are exported, and the exporter should not have paid duty on the goods,
passed the impugned order rejecting the rebate claim.

3. Being aggrieved by the said order-in-original, respondent filed appeal
before Commissioner (Appeals) who set aside the impugned order-in-original

and allowed the appeal.

4. Being aggrieved by the impugned order-in-appeal, the applicant
department has filed this revision application under Section 35 EE of Central
excise Act, 1944 before Central Government on the following grounds:

41 The order of Commissioner (Appeals) is not proper and legal as per
following reasons:

0) As seen from the jﬁndings of the Order-in-Appeal No. 112/2009(V-I)
C.E. dated 31,08.2009, it is clearly evident that the Commissioner
(Appeals) has accepted the fact that the assesses ought not to have

_ paid the duty in terms of Notfn. No.24/2003 C.E. dt. 31.03.2003. In the
above order, Commissionei; (Appeals) failed to differentiate -between
rebate and refund and the ordéi' allowing rebate of duty paid by the
assessee on their exported goods is against the provisions of Central
Excise Law. Rebate is allowed only of the duty payable and paid on
the goods exported. When. the duty itself is not payable, the ‘question

- of claiming rebate does not arise. . o '

i) Moreover the said | Order-in-Appeal has not been accepted by the
depai'tment and a revision application has been filed with the Revision
Authority. Since no stay had been granted against the said Order-in-
Appeal No. 112/2009, the duty which ought not to have been paid, but
paid by a debit in their Cenvat account, had been refunded as credit in
their Cenvat Account, in the form and manner in which it was paid.



F.No.198/70/11-RA

4.2 As per the provisions: of Notification No. 24/2003-CE dated 31.03.2003,
all exCisabIe goods manufactured in an export oriented unit are éxempted
from the whole of duty of excise leviable thereon under Section 3 of the
Central Excise Act, 1944. The above exemption shall not apbly to such goods
if brought to any other place Indiai.e. DTA cléarances; As per the provisions
of Sectfon 5A (1A) of the Central Excise Act, 1944, inserted w.e.f. 1‘3.05.2005,
"where an exemption under sub-section (1) ih respect of any eXciSablé’ goods
from the whole of the duty of excise leviable thereon has been granted
absolutely, the manufacturer of such excisable goods shall not pay fhe duty of
excise on such goods™. So far-as the issue relates to cléarancé‘ of goods for
eéxport, the provisions of the abpve Notfn. No. 24/2003 C.E. are absolute. The
.provision, that the exemption' is not available, is only in relation to the goods
cleared in the DTA. Provisions of Sec.11B of the Central Excise Act, 1944
allows refund of Central Excise Duty paid. In the instant cas'e,"WHat is pald by
the ass§sés is not excise d!.gty since the impugned goods‘ are not excisable
and therefore the ‘Provisions  of Sec.11B of the ‘Central Excise Act, 1944 are
Mot applicable to the instant case and therefore the assesses are not eligible
for the rebate claim, - However, they are eligible for refund of theduty paid
by.them, which was ought not to have been paid. The aaj'ﬁaijéaiiﬁqfaiuthoriw

has refunded the same as credit in their cénVatﬁ"’aféééijhf, WthhIS pé?féttly in
order. .However - by *allowin‘gl ‘{ ﬂﬁe'~"‘rebate""tlafﬁ1 to the assessees, the .
Com,missiomer': (Appeals) has failed to answer the 'queSf_ibh Whéth‘ér the duty
~in theﬂrst instance can be paid when the 'ekefﬁbﬁdn‘ is available, for the
goods exported by 100% EOU. Thus, Tt appears that Commissioner (Appeals)
has erred in allowing the appeal filed by the assessees. = '

5. .. A Show Cause Notice was issued to the respondent under Section 35EE
of the Central Excise Act; 1944 to file their counter reply. No reply is
submitted till date. - fr o
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6. Personal hearing scheduled in this case on 8.12.2012 & 13.12.2012.
Shri G. Venkat Rao, AVP appeared on .be,_ha,lf of the respondent who submitted
that the order-in-appeal being Iegal 'and proper may be upheld.  Applicant
Department videtheir} letter dated December 2012 submitted that ground of
“appeal file by the department are self-explanatory and no further
comments/personal hearlng is required.

7. Government has carefully gone through the relevant case records and
perused the impugned order-in-original and order-in-appeal.

8. On perusal of records Government observes that the original

adjudicating authority rejected the claim of rebate of the respdnde‘nwts vide
order-in-original No.53/08-09 dated 31. 3 09 on the ground that the
Notification No.24/2003-CE dated 31. 3 03 lssued under Sub-sectlon 1 of
Section 5A of Central Excise Act 1944 exemptmg all excisable goods produced
or manufactured in an 100% EOU |s an absolute exemption Notification and
there is no option to pay duty |n thrs case. In appeal Commissioner
(Appeals) vide his order dated 2.9. 10 set aside the order of original authority
dated 1.2.10 and directed to sanction the rebate to the apphcants in cash.
Now the applicant department has filed thns rewsron appllcatlon on the
grounds stated at para (4) above

9. Government notes that the said issue was decided by this authority
vide GOI Revision Order N0.219-245/12-Cx dated 0.3.12 in the case of M/s
Vijay Chemical Industries, Mumbai Vs CCE, Belapur where revision application
was filed against the order-in-appeal .No.PKS/103-129/BEL/2010'dated 1.6.10
passed by CCE (Appeals), Mumbai-III. In the said order, Government had
held that in view of the provisions of Section 5A(1A) of Central Excise Act
1944, the 100% EOU has no option to pay duty on goods exported and
therefore rebate claim was not admissible under rule 18 of Central Excise
Rules 2002. The operative portion of said order is reproduced below:
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by Assistant Commissioner Central ' Excise & filed appeals before
Commissioner (Appeals), who allowed the depértment appeals holding that
rebate claim were not admissible in these cases since the said goods were
unconditionally e€xempted from whole of dufy under Notification 24/03-CE and

application on the grounds stated in para (4) above.

- policies of Government to ‘ensure that exporter does not have to bear the
taxes and duties and taxes/duties do not became a cost.

81 In order to understand the fissue,ﬁ it is necessary to go through the

provision of thiﬁcation No. 24/03—(;!3;‘ dated 31.03.03 and section
SA(1A) of Central Excise Act, 1944 which are extracted below:

8.2 Notification No. 24/2003-CE dateq 31-03-2003 states as follows-
" In exercise of the power conferred by sub-section (1) of section 5A

- Of Central Excise Act, 1944, (1 of 1944), read with sub-section (3) of

section 3of . the : Additional Duties of Excise (Goods of special
Importance) Act, 1957 (58 of 1957) and sub-section (3) of section 3

~ of the Additional Duties of Excise (Textiles and Textile Articles) Act,
1978 (40 of 1978), the Central Government, being satisied that it Is
necessary in the public interes_t S0 to do, hereby;
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(a) Exempts all excisable goods produced or manufactured in an
export oriented undertaking from whole of duty of excise leviable
thereon under section 3 of Central Excise Act, 1944 (1 of 1944)
and additional duty of excise leviable thereon under section 3 of
additional Duty of Excise (Goods of Special Imponar'\ce)'Act, 1957
(58 of 1957) and addition duty of excise leviable thereon under
section 3 of additional Duty of Excise (Textiles and Textile
Atticles) Act, 1978 (40 of 1978);

Provided that the exemption contained in this Notification in
respect of duty of excise leviable under section 3 of said Central
Excise Act shall not apply to such goods if brought to any other
place in India;” '

8.3  Sub-Section (1A) of Section 5A of the Central Excise Act, 1944
stipulates as follows;- '

“(1A) For the removal of doubts, it is hereby declared that where
“an exemption under sub-section (1) in respect of any excisable
goods from the whole of the duty of excise leviable thereon has
been granted absolutely the manufacturer of such excisable goods
shall not pay the duty of excise on such goods.”

8.4 The Notification No. 24/03-CE dated 31-03-2003 was issued‘ 'unde‘r
~section 5A(i) of Central Excise Act 1944. The goods manufactured by 100%
EOU and cleared for export are exempted from whole of duty unconditionally.
Therefore in view of provisions of subsection (1A) of section 5A, the applicant
manufacturer has no option to pay duty. Government notes that there is no
condition for availing exemption from payment of duty on goods cleared for
exports. Normally the 100% EOU has to clear goods for exports as per the
EOU scheme. Since there is no condition in the notification for availing
exemption to goods manufactured by 100% EOU and cleared for export, the
provisions of sub-section (1A) of section 5A(1) are applicable and no duty
was required to be paid on such export goods. As such rebate claims were
rightly held by Commissioner {(Appeals) to be in admissible in terms of rule 18
of Central Excise Rule 2002. Government finds support from the observations
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of Hon'ble Supreme Court in the case of M/s ITC Ltd. Vs CCE reported as
2004 (171) ELT-433 (SC), and M/s Paper Products Vs CCE reported as 1999

' (112) ELT -765 (SC) that the simple and plain meaning of the wordings of
. statute are to be strictly adhered to. CBEC has also dlarified vide letter F.No.

12009/26/09-Cx dated 23.04.2010 (para 2) as under:-

"The matter has been examines, Notification No. 24/2003-CE datedt
13.03.2003 bfbi/‘idesabsa[qté exemption to the goods manufactured
by EOU. Therefore, in terms of Section SA(1A) of the Central Excise
Act, 1944, EOUs do not_have an option to pay duty and thereafter
claim rebate of duty pa/d z ‘ ‘ '

85" As regafds,"ébplicant’s Cbnt’éhﬁon ,vthat duties/taxes are ‘not to be

exported, deernment: Notes that these are various scheme in operation
which neutralize the effect Of duty incident on the exported goods. Each

- scheme is governed by the chditiohs/lirﬁitatiQns\ and procedures laid down in

the notification. In this case the Provisions of section 5A(1A) of Central Excise

Ag;t;.‘11944!put*embaﬁg'don paymentodetYSlnce gOOdswere exempted from
i payment Ofwhoie of duty un conditionally: However, the unutilized Cenvat
- Credit is permitted to refunded under riie & of Genvat Credit Rules, 2004 and

87 In view of above position, Government do not find any infirmity in the
| 'i‘m‘pugned Qrders-in‘-App_ea‘l;,on.m‘e“rit. and holds that said rebate daims are

 rightly held inadmissible under Rue 18 of the Centraj Bxcise Rules, 2002 read

with Notification No, 19/2004-CE/(NT) dated 06.09.2004. The rebate claims

8



F.No.198/70/11-RA =~

already sanctioned are laible to be recovered. The applicant has to repay the
already sanctioned amount in Cash. After the recovery is affected, the
applicant may be allowed to take recredlt of said amount in the Cenvat Credit
account from which it was mltrally paid. The impugned Order-in-Appeal is
modified to this extent.”

10.  The ratio of above said GOI Revision Order dated 9.3.12 is squarely
applicable to this case. Therefore, Government holds that in view of
provisions of Section 5A(1A) of Central Excise Act 1944, 100% EOU has to
avail unconditional exemption Notification No.24/03-CE dated 31.3.03 and b
no option to pay duty on the exported goods and claim rebate under Rule 18
of Central Excise Rules 2002. Commissioner (Appeals) has erred in ignoring
said provisions of Iaw The rmpugned order in appeal is therefore not Iegally
sustainable.

11. Government however notes that duty paid unaUthorizedgn this case, is
to be treated as voluntary deposit made by the party with the Government
who can also not retain it without any authority of law. So, the said excess
paid amount is to be returned to the claimant in the manner in which it was
paid. In this case claimant has debited his cenvat credit account, and
therefore, the said amount may be allowed to be re-credited in his cenvat
credit account. Government sets aside the impugned order-in-appeal and

partially allows the revision application in terms of above.

12. The revision application is disposed off in terms of abovd.

13. So, ordered. =

(D.P.SINGH)
Joint Secretary (Revision Application)

Commrssroner of Central Excise, Customs & Service Tax

Visakhapatnam-I Commissionerate » '
Central Excise Building, Port Area,
Visakhapatnam-530 035 M
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M/s Matrix Laboratories Ltd.,;G.Chodavaram, Poosapatirega Mandal,
Vizianagaram, Visakhapatnam District-535204 B

to JS(RA) |
Gua,rdk File.
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