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" ORDER NO. | = 2. /)Y -Cus DATED _0I-ol-20ly OF THE GOVERNMENT OF
" INDIA, PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE GOVERNMENT OF
INDIA, UNDER SECTION 129DD OF THE CUSTOMS ACT, 1962.

- SUBJECT : REVISION APPLICATION FILED,

' UNDER SECTION 129 DD OF THE CUSTOMS ACT
1962 AGAINST THE ORDER-IN-APPEAL No. 225-
226/Mum-III/13 dated 9.5.2013 passed by
Commissioner of Customs (Appeals) Mumbai Zone-1II,
Mumbai

APPLICANT : Shri Jayesh Vinodray Mashru and
Shri Kirit Bhagwandas Gadhia
C/o Shri A.M. Sachwani, Advocate
Nulwala Building, Ground Floor,
41, Mint Road, Opp. GPO Fort,
Mumbai — 400 001

RESPONDENT : Commissioner of Customs(Airport), Mumbai
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) These revision applications are filed by applicants Shri Jayesh Vinodray Mashru
~.and Shri Kirit Bhagwandas Gadhia C/o C/o_,Shri A.Mf,,;%ggwqpi, Advocate, Nulwala
Building, Ground Floor, 41, Mint Road, Opp. GPO Fort,"M'Umbai against the orders-in-
appeal No. 225-226/Mum-I11/13 dated 9.5.2013 padsed” by Commissioner of Customs
(Appeals) Mumbai  Zone-Il. Mg éspect “to Brfféﬁ-in-original No.

M.;i(ADpeals) Mumbai Zone—IiI,* Mumbai withs
JC/RPK/Adin/10/11-12 dated 18.08.2011 passéd’by Joint Commissioner of Customs,

CSI Airport, Mumbai.

- 2. Brief facts of the casef‘aré,that on 16.04.2012, passenger Shri Jayesh Vinodray
Mashru, hereinafter applicant NO.1, was intercepted at the departure lounge near
- Customs counter, CSI Aifport’-’Mumbai after he had ch‘ecked': in for departure to Dubai.
Examination of his baggag‘ei led to the detection of various fo”rei‘g*n‘ currencies
collectively evquivale‘ni};‘to India‘nlc':qrrency of R550,54,659/- which were seized under the

Sh

1962 denying redemption under section 125 of 'th‘é; Customs Act, 1962, in view of the
facts and Circumstances of the case, Personal Penalties of Rs.10 00,000/- ang
Rs.lS,OO,Q(L)OV/-, were imposed 'Qn both S/Shri Jayesh Vinodray Mashru and Kirit

Bhagwandas Gadhia under section 114(i) of the Customs Act, 1962 respectiVely

3. Being aggrieved with the sajg order-in-origi,rial, applicants filed appeals before

Commissioner (Appeals) alongwith stay applications. Commissioner (Appeals) vide
2
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interim stay order No. 124 & 125/Mum-III/13 dated 19.03.2013 ordered for pre-deposit
of demands made -against both the persons, within three weeks. Applicants die not
make any pre-deposit within stipulated time. Commissioner (Appeals) rejected the

appeal for non-comphance of provisions of section 129 E of Customs Act, 1962.

4. . Bemg aggneved by the impugned orders-in-appeal, the applicant h;as F led these
revision: applications under Section 129 DD of Customs Act 1962 .hefore Central

Government:on the following grounds :-

4.1  The applicant submits that the respondent has basically dismissed the appeal for
non-compliance of the order of pre-deposit of penalty. The respondent has not at all

considered the merits of the case.

42 The applicant submits that the order passed by the respondent clearly reflects
non application of mind on the part of the respondent inasmuch as the respondent has
observed in para 9 of the interim order datedv12.03.2013 that this is not & case where
" the demand of duty may be said to be so palpably erroneous, when in fact in this case
~ there is no element of duty involved. . The impugned order deserves to be set aside on
this ground itself.

4.3 The applicant submits that respondent ought to have appreciated that the
| impugned goods (i.e. foreign currency equivalent to Rs.50,54,659/-) arevlying with the
department and there is no element of duty to be recovered and therefore, the
Revenue is secured and therefore, msrstence on pre-deposit of penalty amount
demanded, prior to hearing of the appeal was uncalled for and the same had caused
cause undue hardship to the appllcant and the same had resulted in denial of right of
appeal to the applicant. The applicant submits that the applicant craves leave to refer
to and rely upon certain orders where pre-deposit of penalty amount demanded has not

been insisted in similar circumstances.
4.4 In addition, applicants contested the impugned order-in-appeal on merits also.

4.5 Applicants have also field applications for condonation of delay in filing revision

application.




submissions:and perused the' impugned orders-in-original and orders-in-appeal:: - -+ i

5. Personal hearing scheduled in these cases on 23.12.2013 at Mumbai was
attended by Shri N.J. Heera, Advocate on behalf of the applicants" who reiterated the
grounds of revision applications. It was also contended that applicants a;re facing ‘acutle

financial hardship and therefore requirement of pre-deposit may be waived, =

6. Government has carefiilly gone through the relevant case records/ oral-&written:

7. On E‘peru'sénwlw Ao:fl‘ré,cords, Gover‘nmen_t‘ observes that Com‘rriivséi‘dne;?ﬂb.peaIs)mﬁ’a‘s\";‘" 
rejected the appeals of bbth‘ the ‘applicants on the gfound Qf-“non,ycamplying with the
provisions of section 129E of Customs Act, 1962 as they failed to make the pre-deposit
as ordered by Commissioner'(Appeals-) in the intérim stay order dated 19.03.2013.
Applicantsv have now ﬁled these reVisiOn applications ‘on the grounds stated above.
Applicants ‘héve also ﬁled ,,appl-ications for cdndbnation of'. delay in}bﬁling‘ these revision
aPplica‘tjpnsﬂ._y- S | o : T ”

8. In these cases the revision applications  are filed on 13.09.2013 against the
order-in-appeal ‘dated '09.05.2013 received on 22.5.2013. The revision applications

said applications for decision on merits fothe case.
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facing financial hardship and therefore requested to waive the requirement of making
pre-deposit of penalty imposed on them. Government notes that Hon'ble CESTAT
Mumbai Bench in order No. S/417-419/09/SMB dated 23.11.2009 in the case of Shri'
Atul D. Sonpal of M/s Sharp Industries ‘Mumbai waiving the requirement of pre-deposit

under section 129E, had observed as under :-

“ 3. Considering the fact that the impugned gobds are in the custody of the
department, I grant waiver.of pre-deposit of penalties and stay demand thereof.
Further applicants are directed that they shall not be redeemed the goods during
pendency of the appeals.”

Government notes that in this case entire seized foreign currency is with the
departmént and therefore the pre-deposit amount can be reduced keeping in view the
financial hardship being faced by applicants. Government therefore, taking into account
the overall circumstances of the case directs that pre-deposit of Rs.1,00,000/- may be
made by each of the applicants under section 129E of Customs Act 1962 within 4 weeks
~ on the receipt of this order. Thereafter on receipt of confirmation of making the said
pre-deposit by the applicants, the impugned appeal ‘wiII be restored and Commissioner

(Appeals) will decide them on merits in accordance with law.

10.  The revision applications are disposed off in terms of above.

-
11.  So ordered. /“%,///

(D.P. Singh)
Joint Secretary to the Govt. of India
Shri Jayesh Vinodray Mashru and — g —
Shri Kirit Bhagwandas Gadhia W
C/o Shri A.M. Sachwani, Advocate

Nulwala Building, Ground Floor, = =<

41, Mint Road, Opp. GPO Fort, . & / T.R. ARYA)
Mumbai - 400 001 m(a‘;ﬂﬁﬁ/Supeﬂntgg;?t RA

Flna'nce, {Deptt. of Rev.,
Mln‘;l:;ya(";ﬁﬂ/ Govt. of india
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Order No. I= 2 /1y -CusDated  of-ot 200y
Copy to;

1. The Commissioner of Customs (Airport), Awa
Behind S.M. Centre,

s Corporate Point, Makwana Lane, *

Andheri-Kurla Road, Marol, Mumbai - 400059

2. The Commissioner of ‘Customs (Appeals), Mumbai-III, Awas Corporate Pgint,
Makwana ‘Lane, Behind S.M. Centre, Andheri-Kurla Road, Marol, Mumbai -

400059
3. The Joint Commissioner of Customs, CSI Airport, Mumbai
LRAISRY
5. Guard File.

6. Spaifé Copy

~ ATTESTED
et el ' (T.R. ARYA)
SUPRINTENDENT (REVISION APPLICATION)



