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F.No. 375/05/DBK/14-RA

ORDER

A revision application No. 375/05/DBK/2014-RA has been filed by M/s RK.
Creations (herein after referred to as “applicant™) against the order No. CC(A)CUS/636/2013
dated 31.10.2013, passed by Commissioner of Customs (Appeals), New Delhi.

9 Brief facts of the case are that the applicant had exported carpets vide 30 Shipping bills |
and claimed the drawback to the tune of Rs. 1,51,65,124/-. After the goods were exported and
the applicant had received the duty drawback for Rs. 45, 13,070/-. The SIIB branch of
Commissioner of Customs (Air Ca:go Export) conducted 2 detailed investigation after
discrepancies were observed in drawback amount in respect of exports carried out through
two shipping bills under Duty Drawback Scheme. It was found that the shipping bills and the
invoices mentioned the total quantity of goods exported in square meters, the packing lists
mentioned the dimensions of each carpet and its total quantity. While calculating the
quantity mentioned as per packing list, it was found that the total quantity exported in square
meters was much less as compared to the actual quantity declared on shipping bills and

export invoices.

The department issued a show cause notice to applicant for recovery for excess
availment of drawback under Rule 16 A of Customs, Central Excise and Service Tax
Drawback Rules, 1995 for the amount of Rs. 77.37.695/-. Adjudicating authority, vide his
order in origiﬁal No. MKR/ACE/50/2013 dated 20.02.2013, disallowed the excess drawback
amounting o Rs. 77,37,695/- and ordered for its recovery. under Rule 16 A of Customs,
Central Excise and Service Tax Drawback Rules, 1995 along with interest at the applicable .
rate. He also imposed a penalty of Rs. 1.25 Crores on M/s R. K. Creations Private Limited for.
mis-declaring the area of export carpets aﬁd appropriated Rs 5 Jakhs voluntéu'ily deposited by
the applicant during investigation towards paymc;rf;rt,c_)_f_ wrongly availed drawback. Being .
aggrieved, the applicant filed an appeal befé;;e Connﬁissioner (Appeals) and the
Commissioner (Appeals) has stated that the applicant had disclosed the material facts
regarding the contents of export at the time of exports by filing the referred export
documents. Moreover, the issued is based on the mathematical calculations and asked the
field officer to verify and report o him. He further ordered the applicant to pre-deposit a sum
of Rs. 45 Lakhs under Section 129 E of the Customs Act, 1962 on or before 17.01.2014.

The applicant has filed the instant tevision application challenging the order of

Commissioner (Appeals) on the ground that the quantity mentioned in shipping bills, invoices
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and packing lists matches with each&other They have further argued that even when
iy . .
verification report from the field ‘officer was pending they have been asked to pre-deposit Rs.

45 lakhs by Commissioner (Appeals). .

3. Personal hearing in the case was ﬁxed on 09.08.2019 & 26.08.2019. No one from either -
the applicant’s or the respondent s side appeared on any of the dates for personal hearing.

The respondents furmshed written para-wise counter reply dated 09 08.2019, w}nch was

again re-submitted on 23.08.2019 by Jthem. .

4. ~ On examination of the revision application, “counter reply by the respondent,
Commissioner (Appeals)’s order and the order in original, Govermnment finds that the case of
the revenue against the applicant is that while the applicant declared higher quantity of goods
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in the Shipping Bills; :actual quantlty of export ¢argo as per packing list was far less. Thas .

< modus operandl was adopted obviously to avail-higher amount of drawback The case

regarding wrong ava1lment of drawback of duty by mlsdeclarmg the quantity of export goods

has been couﬁrmed by original adjudicating authontv The Commissioners{Appeals) has <

upheld the order-in-original and technically dlsposed off the appeal of M/s R. K. Creations
Pvt. Limited. However he observed that the issue was based on mathematical calculations
and therefore he asked the field officer to verify and report He further ordered the appllcant
to pre-deposit a sum of Rs. 45 Lakhs under Sectlon 129 E of the Customs Act, 1962 on or
before 17.01.2014. Now the applicant has approached Government of Indla for settmg aside -

the order of Commissioner (Appeals) mainly on the ground that they have correc‘dy declared
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the quantity of export goods in the export documents They have further contended that ; even

before the receipt of the verification report from the field ofﬁcer the Appellate Authority has
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The Goveniiﬁeﬁi finds . that the applicant has mis-declared the quantity ‘of export iy 4. ¢ ..

goods 'so as to avail higher duty drawback fraudulently. The Commissioner,(Appeals) has » .

correctiy asked for a‘verification report” from the field officers to ascertain the factual . -
position. AS the 1nvolved amount 18 substantlal (Rs. Rs. 77,37,695/- (excess availed
drawback) + interest on this amount at an approprlate rate + penalty of Rs.1.25 Crore} the
Governments ﬁnds that the Commissioner (Appeals) order for pre-deposit of Rs. 45 lakhs on

or before 17.01.2014 is reasonable. It is further observed that the erstwhile Section 129 E of

the Customs Act, 1962 reads as follows:- -
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“]29E: Where in any appeal under this Chapter, the decision or-order appealed
against relates to any duty and interest demanded in reSpec.t of goods which are not under the
control of the customs authorities or any penalty levied under this Act, the person desirous of
appealing against such decision or order shall, pending the appeal, deposit with the proper
officer fhe duty and interest demanded or the penalty levied: Provided that where in any
parncular case, the Comrmssrone: (Appeals) or the Appellate Tribunal’is of opzmon that the
deposit of duty and interest demanded or penality levied would cause undue hardsth 10 such
person, the Commissioner (Appeals) or, as the case may be, the Appellate Tribunal may
dispense with such deposit subject to such conditions as he or it may deem fit 10 impose 56 as
to safeguard the interesis of revenue. .Provided further that- where an application is filed

befoze the Commissioner (Appeals) for dispensing with the deposit of duty and inlerest

s demanded or penalty levied under the first proviso. the Commissionet: (Appeals) shall, where .

it is possible to do so, decide such application within thirty days-from the date of ifs filing.”

It is observed that the d1rect1on of the Commlsswner (Appeals) for a pre- dep051t of -

Rs 45 lakhs is w1th an objective to safeguard thc interest of revenue. He has, taken the
quantum of duty mterest/ penalty imposed into cons1derat10n while determining the quantum

of pre-deposit.

5. In view of above discussion, Government upholds the order of pre-deposit of Rs. 43
lakhs (Rupees Forty Five Lakhs) of Conimissioner (Appeals). The applicant is directed to
deposit the amount of Rs. 45 lakhs (Rupees Forty Fi"f Lakhs) \Ethm 30 days of the receipt of

the oider. The-case-is remanded back to Commissioner (Appeals) to decide on merits.
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Q.rder No. 09 _/19-Cus dated 23-8~2019 i

| . . Ka
e (Mallika Arya).y - >

(Additional Secretary of the Government of India)
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